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DEVELOPMENT AND CONSTRUCTION CONTRACT 

FOR PUBLIC IMPROVEMENTS 

 

(Public Parking Improvements) 

 

(City Contract No. ____________) 

 

 This DEVELOPMENT AND CONSTRUCTION CONTRACT FOR PUBLIC 

IMPROVEMENTS (this “Contract”) is made and entered into as of this ______ day of 

________________, 2019 (the “Effective Date”), by and between the CITY OF CULVER 

CITY, a municipal corporation (the “City”), and CULVER PUBLIC MARKET, LLC, a 

Delaware limited liability company (the “Developer”).  The City and the Developer are also 

referred to herein individually as a “Party” and collectively as the “Parties”.  The Parties hereby 

agree as follows: 

 

RECITALS 
 

 The following Recitals are a substantive part of this Contract. 

 

 A. The Successor Agency to the Culver City Redevelopment Agency, a public entity 

existing under the laws of the State of California and successor-in-interest to the former Culver 

City Redevelopment Agency (the “Successor Agency”) and the Developer entered into that 

certain Disposition and Development Agreement dated as of October 8, 2018, a public record on 

file in the office of the City Clerk (the “DDA”), relating to, among other things, the conveyance, 

development, operation and use of the “Property”.  “DDA” as used herein shall mean, refer to 

and include the DDA, as well as any riders, exhibits, addenda, implementation agreements, 

amendments and attachments thereto or other documents expressly incorporated by reference in 

the DDA.  Any capitalized term not herein defined shall have the same meaning as set forth in 

the DDA.   

 

 B. Pursuant to the terms and conditions of the DDA, the Successor Agency will 

convey (i) the Site to the Developer and (ii) Site A-1 to the City. 

 

 C. Pursuant to the terms and conditions of the DDA, the Developer will Develop and 

Cause Construction of the Project on the Site and on portions of Site A-1. 

 

 D. Pursuant to the terms and conditions of this Contract, the Developer shall Develop 

and Cause Construction of the Public Parking Improvements on Site A-1. 

 

 NOW, THEREFORE, for good and valuable consideration, the receipt and sufficiency 

of which are hereby acknowledged, the Parties hereby agree as follows: 
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AGREEMENT 

 

1.0 DEFINITIONS 
 

  Capitalized terms used herein unless otherwise defined herein or in the DDA shall have 

the meanings set forth below: 

 

 “Additional Contracts” means any contracts for an amount greater than Five Thousand 

and 00/100 Dollars ($5,000.00), in addition to the Construction Contract, entered into by the 

Developer after the Effective Date pursuant to Section 2.1(d) below with additional consultants 

and/or contractors for the construction of the Public Parking Improvements, or any portion 

thereof.  Each of the Additional Contracts shall be referred to herein as an “Additional Contract”.  

Notwithstanding anything to the contrary set forth in this Contract, the Additional Contracts shall 

expressly exclude the Existing Contracts. The Developer covenants and agrees that the 

Additional Contracts shall comply with all prevailing wage requirements applicable to the 

services being performed under California Labor Code Section 1720 et seq., including, without 

limitation, complying with applicable requirements of California Senate Bill No. 854 signed into 

law on June 20, 2014. 

 

 “Assignment of Construction Contract” means an assignment executed by the 

Developer, and consented to by the Contractor, delivered to and for the benefit of the City, 

substantially in the form attached to this Contract as Exhibit A and incorporated herein by this 

reference. 

 

 “Assignment of Plans, Reports and Data” means an assignment executed by the 

Developer, and consented to by the architect, delivered to and for the benefit of the City, 

substantially in the form attached to this Contract as Exhibit B and incorporated herein by this 

reference. 

 

 “Bonds” means the tax-exempt bonds, the proceeds of which are intended to be used by 

the City to fund primarily the City’s share of the development and construction of the Public 

Parking Improvements. 

 

“Business Day” means any calendar day other than a Saturday, Sunday, legal or national 

holiday or any other day on which the Culver City City Hall is closed for business. 

 

“Certificate of Liability Insurance” means that certain form of Certificate of Liability 

Insurance, attached to this Contract as Exhibit C and incorporated herein by this reference. 

 

 “City” is defined in the preamble to this Contract.  “City” also includes any assignee of, 

or successor to, the rights, powers and responsibilities of the City. 

 

 “City Fee Waiver” is defined in Section 2.5(d) below. 

 

 “City Funds” means the funds to be used by the City to pay its share of the costs, fees 

and expenses for the development and construction of the Public Parking Improvements, which 
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funds include the proceeds of the Bonds. 

 

 “City Manager” means the City Manager of the City or designee. 

 

 “Claim” and “Claims” are defined in Section 4.1(e) below. 

 

“Common Elements” means all improvements located outside the boundaries of either 

the Site A-1 Public Parking Condominium and the Site A-1 Retail Condominium, other than 

structural elements, shared utility facilities, and other shared facilities, as more particularly set 

forth in the Condominium Plan and the Condominium CC&Rs.   

 

 “Completion” means, with regard to development of the Public Parking Improvements, 

the satisfaction of each of the following events:  (i) the City shall have determined that 

development and construction of the Public Parking Improvements have been completed in 

substantial compliance with this Contract and the Plans approved by the City (the City agrees 

that final sign-off on the permits for the construction of the Public Parking Improvements by 

City inspectors shall be deemed to satisfy the provisions of this clause (i)); (ii) a certificate of 

occupancy (or its equivalent), not to be unreasonably withheld, shall have been issued for the 

Public Parking Improvements to the extent that a certificate of occupancy (or its equivalent) is 

required by the City prior to commencing use thereof; (iii) provided that the City promptly 

commences and diligently pursues such action following the satisfaction of the events described 

in clauses (i) and (ii) above, the City has officially accepted ownership of the Public Parking 

Improvements or any portion thereof in the manner prescribed by the City for acceptance of 

public improvements to the extent that such official acceptance is required by the City; (iv) a 

notice of completion pursuant to California Civil Code Section 8186 has been duly recorded in 

the Official Records for the Public Parking Improvements; and (v) the Developer has delivered 

to the City unconditional lien releases for its contractor, suppliers and subcontractors providing 

more than Ten Thousand and 00/100 Dollars ($10,000.00) worth of materials or labor to the 

Public Parking Improvements, and any mechanic’s liens that have been recorded or stop notices 

that have been delivered have been paid, settled or otherwise extinguished, discharged, released, 

waived, bonded around or insured against, or for any contractor, suppliers or subcontractors for 

which the Developer has not delivered the aforesaid mechanic’s lien releases, the time for the 

Developer’s contractor, suppliers and subcontractors to file a claim pursuant to California Civil 

Code Sections 8412 and 8414 in connection with the Public Parking Improvements has expired.  

 

“Condominium CC&Rs” means that certain Declaration of Covenants, Conditions and 

Restrictions to be entered into between the City, as the owner of the Public Parking 

Improvements, the land on Site A-1 and the Site A-1 Public Parking Condominium, and the 

Developer, as the owner of the Site and the Site A-1 Retail Condominium, and the Common 

Elements.  The Condominium CC&Rs are to be recorded against the Site and Site A-1 in the 

Official Records, substantially in the form attached to this Contract as Exhibit D and 

incorporated herein by this reference. 

 

“Condominium Plan” means that certain map and plan delineating the Site A-1 Parking 

Condominium and the Site A-1 Retail Condominium, Common Elements shared by and/or 

benefitting both the Site A-1 Parking Condominium and the Site A-1 Retail Condominium, and 
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any other elements that may be required by applicable laws, ordinances and regulations in order 

to create the Site A-1 Parking Condominium and the Site A-1 Retail Condominium. 

 

 “Construction Contract” is defined in Section 2.1(a) below. 

 

“Contract” is defined in the preamble hereto.  “Contract” also includes all attachments 

and exhibits hereto, which are hereby incorporated herein by this reference, and any amendments 

or modifications which may be entered into by the Parties in accordance herewith. 

 

 “Contractor” is defined in Section 2.1(a) below. 

 

 “Days” means calendar days, and the statement of any time period herein shall be 

calendar days and not working or Business Days, unless otherwise specified. 

 

 “DDA” is defined in Recital A above. 

 

 “Default” is defined in Section 7.1(a) below. 

 

“Defaulting Party” is defined in Section 7.3(a) below. 

 

“Develop and Cause Construction” means the performance of the Public Parking 

Improvements Scope of Work including, without limitation, the design, entitling and 

construction of the Public Parking Improvements as approved by the City pursuant to the terms 

of this Contract.  As used in the immediately preceding sentence, “cause” shall include, without 

limitation, the Developer taking all necessary steps and executing all necessary documents to 

effectuate such construction activities to be performed by duly licensed construction contractors 

or to otherwise be done in compliance with all applicable contractor licensing requirements of 

the State of California.  The Parties acknowledge that nothing in this Contract shall be 

interpreted to mean that the Developer is or shall be acting as a general contractor with respect to 

the construction of the Public Parking Improvements.   

 

“Developer” is defined in the preamble to this Contract.  “Developer” also includes any 

permitted assignees or nominees of the Developer in accordance with this Contract. 

 

 “Developer Funds” means the amount of funds, over and above the amount of City 

Funds which the City is obligated to pay to the Developer in connection with the Developer’s 

efforts to Develop and Cause Construction of the Public Parking Improvements.  The anticipated 

amount of the Developer Funds is set forth on the Public Parking Improvements Budget, 

provided that said figure is solely an estimate and shall not be deemed a representation or 

warranty by the Developer whatsoever as to the actual amount of the Developer Funds that will 

be expended by the Developer to Develop and Cause Construction of the Public Parking 

Improvements.   

 

 “Developer Parties” is defined in Section 2.4(d) below. 

 

 “Disbursement Procedures” means the provisions setting forth the establishment of an 
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account to hold the City Funds, and the timing and conditions for the disbursement of City Funds 

to the Developer to pay the City’s share of the Public Parking Improvements Costs, substantially 

in the form attached to this Contract as Exhibit E and incorporated herein by this reference.  

 

 “Effective Date” is defined in the preamble to this Contract. 

 

 “Event of Default” is defined in Section 7.1(e) below. 

 

“Existing Contracts” means  any contracts entered into by the Developer prior to the 

Effective Date with any contractors or consultants in connection with the design and/or 

construction of the Public Parking Improvements, or any portion thereof.  The Existing Contracts 

are listed on Exhibit F attached hereto and incorporated herein by this reference. 

 

 “Force Majeure” is defined in Section 10.18(a) below. 

 

 “Governmental Requirements” means all laws, ordinances, statutes, codes, rules, 

orders, decrees, requirements, resolutions, policy statements and regulations (including, without 

limitation, those relating to land use, subdivision, zoning, the environment, labor relations, 

prevailing wage, notification of sale to employees, Hazardous Materials, occupational health and 

safety, water, earthquake hazard reduction and building and fire codes, and including all 

Environmental Laws and Labor Laws) of the United States, the State of California, the County of 

Los Angeles, the City and of any other political subdivision, agency or instrumentality exercising 

jurisdiction over the City, the Developer or Site A-1. 

 

 “Hazardous Materials Activity” means any actual, proposed or threatened storage, 

holding, existence or suspected existence, release or suspected release, emission, discharge, 

generation, processing, abatement, removal, disposition, treatment, handling or transportation of 

any Hazardous Materials from, under, into, on, above or across Site A-1 or surrounding property 

or any other use of or operation on Site A-1 or the surrounding property in violation of 

Environmental Laws that creates a risk of Hazardous Materials contamination of Site A-1. 

 

 “Indemnified Parties” is defined in Section 4.1(a). 

 

 “Material Timing Impact” means, as to any City-requested modification or 

modifications to the Plans, any change or changes which could be expected, using commercially 

reasonable standards, to delay the outside critical path timing set forth in the Construction 

Contract for the Public Parking Improvements by more than two weeks cumulatively as a result 

of all such modifications. 

 

“Maximum Public Parking Improvements Contribution” means the maximum price 

to be paid by the City to the Developer for the Developer to Develop and Cause Construction of, 

and for the Completion of, the Public Parking Improvements, which maximum price shall be Six 

Million Six Hundred Thousand and 00/100 Dollars ($6,720,000.00).  The foregoing Six Million 

Six Hundred Thousand and 00/100 Dollar ($6,720,000.00) amount shall be increased by any 

amounts for which the City is responsible pursuant to Section 2.6 below, and by any increased 

costs incurred by the Developer to Develop and Cause Construction of the Public Parking 
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Improvements as a result of the City’s default under this Contract.   

 

“Non-Defaulting Party” is defined in Section 7.3(a) below. 

 

 “Notice” means a notice in the form prescribed by Section 9.0(a) below. 

 

 “Notice of Default” is defined in Section 7.1(d) below. 

 

 “Offering Notice” is defined in Section 12.1 below. 

 

“Off-Site Improvement Costs” means all “hard” and “soft” costs (including, without 

limitation, design, engineering, permitting and construction costs) incurred by the Developer in 

connection with the construction by the Developer of any improvements to be located outside of 

the boundaries of the Property as part of the construction of the Project and/or the Public Parking 

Improvements.  

 

“Parties” is defined in the preamble to this Contract. 

 

 “Party” is defined in the preamble to this Contract. 

 

“Permit and Impact Fees” is defined in Section 2.5(d) below.   

  

 “Plans” means any and all final construction, architectural, design, landscaping and 

grading plans, drawings and specifications prepared for the Project and the Public Parking 

Improvements, as more specifically described on Exhibit G, attached hereto and incorporated 

herein by this reference.  The Plans may be modified with respect to the Public Parking 

Improvements as set forth in Section 2.6 below. 

 

 “Post-Closing Funding Account” is defined in Section 2(a)(1) of the Disbursement 

Procedures. 

 

“Post-Closing Funding Account Holder” is defined in Section 2(a)(1) of the 

Disbursement Procedures. 

 

 “Project Improvements” means the buildings and other improvements to be constructed 

by the Developer on the Site as the Project pursuant to the DDA.  For clarification purposes, the 

Project Improvements do not include the Public Parking Improvements.   

 

“Public Parking Improvements” means certain public parking improvements, to be 

located on Site A-1 and to be owned by the City, which Public Parking Improvements the 

Developer shall Develop and Cause Construction of to Completion on Site A-1, in accordance 

with the approved Plans and this Contract.  The Parties acknowledge that the Public Parking 

Improvements shall expressly exclude any improvements constructed by the Developer upon or 

within the Site A-1 Retail Condominium.  Notwithstanding anything to the contrary set forth in 

this definition of Public Parking Improvements or elsewhere in this Contract, it is contemplated 

that the structural elements that support or are otherwise integral to the structure of the Public 
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Parking Improvements and the Site A-1 Retail Condominium will be Common Elements under 

the Condominium CC&Rs, to be owned and maintained by the association created under the 

Condominium CC&Rs as more particularly set forth therein. 

 

 “Public Parking Improvements Budget” means the sources and uses of City Funds and 

the Developer Funds for development and construction of the Public Parking Improvements 

under this Contract as set forth in Exhibit H, which is attached hereto and incorporated herein by 

this reference. 

 

“Public Parking Improvements Costs” means the actual costs and expenses incurred by 

the Developer to Develop and Cause Construction of the Public Parking Improvements 

including, without limitation, all so-called “soft costs” (e.g., architectural, engineering, 

consultant expenses, permit fees, impact fees and legal expenses), and all so-called “hard costs” 

(e.g., the actual cost of constructing the Public Parking Improvements). 

 

“Public Parking Improvements Cost Percentage” is defined in Section 3(d) of the 

Disbursement Procedures.  

 

“Public Parking Improvements Payment Amount” is defined in Section 6(e) of the 

Disbursement Procedures. 

 

“Public Parking Improvements Scope of Work” means that portion of the work to be 

performed by the Developer in connection with the design, entitling and construction of the 

Public Parking Improvements that is set forth on Exhibit I, which is attached hereto and 

incorporated herein by this reference. 

 

 “Reply Notice” is defined in Section 12.2 below. 

 

“Retention” is defined in Section 6(e) of the Disbursement Procedures. 

 

 “Rider” means those City-required terms and provisions for specified construction 

contracts and design contracts substantially in the form as set forth in Exhibit J-1 and Exhibit J-2 

attached hereto and incorporated herein by this reference. 

 

 “Right of First Offer” is defined in Section 12.1 below. 

 

“Schedule of Performance” means that certain Schedule of Performance, attached to 

this Contract as Exhibit K and incorporated herein by this reference, setting forth the dates and/or 

time periods by which certain obligations set forth in this Contract must be accomplished by the 

Parties.  The Schedule of Performance is subject to revision from time to time as mutually agreed 

upon in writing between the Developer and the City Manager, and the City Manager is 

authorized to make such revisions as the City Manager deems reasonably necessary. 

 

“SECTION 1542” is defined in Section 2.4(d) below. 

 

“Site A-1 Memorandum of Right of First Offer” means that certain memorandum 
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evidencing the Right of First Offer, substantially in the form as set forth in Exhibit P attached 

hereto and incorporated herein by this reference. 

 

“Site A-1 Public Parking Condominium” means a condominium unit to be created 

upon Site A-1 which shall include the portion of the improvements constructed upon Site A-1 

that are devoted to parking uses. 

 

“Site A-1 Retail Condominium” means a condominium unit to be created upon Site A-1 

and, if elected by the Developer, the Site which shall include the portion of the improvements 

constructed upon Site A-1 and the Site that are devoted to retail and ancillary uses.     

  

“Successor Agency” is defined in Recital A above.  “Successor Agency” also includes 

any assignee of, or successor to, the rights, powers and responsibilities of the Successor Agency. 

 

 “Tentative Agreement Date” is defined in Section 12.2 below. 

 

 “Termination Notice” is defined in Section 7.3(a) below. 

 

“Third-Party Insurance Requirements” means that certain list of Third-Party 

Insurance Requirements, attached to this Contract as Exhibit L and incorporated herein by this 

reference. 

 

2.0 CONSTRUCTION OF PUBLIC PARKING IMPROVEMENTS 

2.1 Construction Contract for Public Parking Improvements 

(a) As of the Effective Date of this Contract, the Developer has entered into a 

construction contract for the construction of the Project Improvements and Public Parking 

Improvements (and along with both, all Common Elements) (the “Construction Contract”) 

with a contractor approved by the City (the “Contractor”).  By executing this Contract, the City 

hereby acknowledges and agrees that the form of Construction Contract attached hereto as 

Exhibit M (and incorporated herein by this reference) and the Contractor identified therein are 

hereby approved by the City and meet and comply with all requirements of this Contract and the 

City’s public bid process relating to the letting of such Contract, and that such approval of such 

Construction Contract and Contractor has been satisfied by the Developer or otherwise waived 

by the City in accordance with City ordinances, rules and regulations.   

(b) Subject to the last sentence of this Section 2.1(b) below, the Public 

Parking Improvements Costs shall be paid by the City with City Funds pursuant to the 

Disbursement Procedures and this Contract, and as said costs are calculated, determined and 

allocated pursuant to and in accordance with this Contract.  Notwithstanding the foregoing, 

except as may be authorized by further action of the City or as otherwise expressly set forth in 

this Contract, in no event shall payment of the Public Parking Improvements Costs by the City 

exceed the Maximum Public Parking Improvements Contribution, which amounts the City 

hereby represents and warrants are within the City’s current budget and/or otherwise within an 

available, unexhausted and unencumbered appropriation of the City.  Except as otherwise 
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expressly set forth in this Contract, any funds needed to make payments for any additional costs, 

fees or expenses in excess of the Maximum Public Parking Improvements Contribution shall be 

the sole obligation of the Developer. 

(c) The City’s approval of the Construction Contract or any Additional 

Contract for the development and construction of the Public Parking Improvements shall not in 

and of itself constitute a waiver by the City of any breach or violation of this Contract by the 

Developer, and the Developer shall refrain from claiming that any such approval constitutes such 

a waiver; provided, however, that such approval shall constitute the City’s acknowledgment and 

agreement that the Construction Contract and any such Additional Contract meets the applicable 

requirements of this Contract with respect to the form of that contract and the City provisions 

required to be included therein, including the requirements of Section 2.1(f) below, or that the 

City has otherwise irrevocably waived such requirements.   

(d) Should the Developer desire to enter into any Additional Contracts, the 

Developer shall submit to the City, and the City Manager shall reasonably review and approve, 

the form of proposed Additional Contract to be entered into by the Developer with such 

consultant and/or contractor prior to the Developer’s execution of such Additional Contract, or 

the Developer shall otherwise provide that, even if executed, such Additional Contract shall be 

conditioned upon the City’s approval thereof as required under this Contract.  In connection with 

the foregoing, at the time of submitting any proposed contract for final approval by the City, the 

Developer shall use commercially reasonable efforts to submit a redline of the required form of 

Rider against the rider attached to the applicable Contract reflecting any proposed differences, 

unless the City elects, in its reasonable discretion, to waive in writing such requirement for any 

particular proposed Additional Contract.  The City’s review and approval rights set forth in this 

Section 2.1(d) shall be limited solely to confirming that the proposed Additional Contract 

complies with the requirements of this Contract.  Each such Additional Contract shall be 

delivered to the City in its final executed form prior to or concurrently with commencement of 

any payments by the City made pursuant to this Contract and the Disbursement Procedures for 

amounts incurred by the Developer under such Additional Contract.  Additionally, even if the 

same does not qualify as an Additional Contract, the Developer shall notify the City of every 

contract the Developer enters into with respect to the Public Parking Improvements from and 

after the Effective Date that (i) is subject to prevailing wage requirements under applicable 

Governmental Requirements, and (ii) is for an amount of One Thousand Dollars ($1,000) or 

more.      

(e) Each of the Additional Contracts, if any, shall be entered into with a duly 

licensed, insured, reputable, qualified and financially responsible contractor or consultant. 

(f) Without limiting the Developer’s obligations and the City’s rights set forth 

in this Contract with respect to the development, construction and construction management of 

the Public Parking Improvements, the Developer shall require that the Additional Contracts 

sufficiently include and/or incorporate the terms and provisions set forth in the appropriate 

attached Rider (with respect to Additional Contracts that are construction contracts), or the 

appropriate attached Rider (with respect to Additional Contracts that are consultant contracts), in 

each case with only such modifications therein as have been approved by the City, not to be 

unreasonably withheld, conditioned or delayed.  In addition: 
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(1) In the event that the Additional Contracts are assigned to the City 

pursuant to this Contract, the Developer shall cooperate in good faith with the City (at no out-of-

pocket cost or expense to the Developer) in the City’s exercising any remedies provided in the 

subject Additional Contract or the applicable Rider thereto, including, without limitation, 

providing necessary documents. 

 

(2) The Developer shall obtain evidence of the applicable contractor’s 

or consultant’s compliance with the Third-Party Insurance Requirements prior to execution of 

any contract by the Developer, and shall provide such evidence to the City upon its request. 

 

(3) The Developer shall be obligated to provide evidence to the City 

that the contract contains adequate and appropriate express third-party beneficiary language in 

form and content acceptable to the City Attorney, which may be established by the attachment 

and incorporation of the Rider. 

 

(g) The Developer agrees that, without the prior written approval of the City, 

it shall not enter into any contract or supplemental agreement which would in any way alter the 

quality or character of the Public Parking Improvements from that in any City-approved Plans or 

which is inconsistent with this Contract. 

 

2.2 Construction Management 

   

(a) In consideration for the City’s obligations under this Contract, the 

Developer, without limiting the Parties’ obligations to pay their respective shares of the Public 

Parking Improvement Costs as otherwise provided in this Contract, shall exercise good faith and 

reasonable efforts to manage, coordinate and administer all aspects of the development and 

construction of the Public Parking Improvements, including all aspects of the Construction 

Contract and the Additional Contracts for the development of the Public Parking Improvements 

in accordance with their terms, including, without limitation, the following:  (i) coordinating all 

regulatory processes including inspection, plan application, permits and the like; (ii) coordinating 

with the Contractor and other Developer and City consultants and contractors to evaluate 

performance and constructability issues and make cost savings recommendations to the City as 

may be identified by the Developer without reducing the aesthetic or quality of construction of 

the Public Parking Improvements intended by the design; (iii) reviewing construction-related 

documents for completeness with the Contractor and other Developer and City consultants and 

contractors; (iv) selecting contractors and consultants that are responsible and reasonably 

qualified; (v) exercising commercially reasonable efforts to obtain competitive prices when 

selecting labor and materials; (vi) coordinating with the Contractor and other Developer and City 

consultants and contractors with regard to accuracy, feasibility, availability and cost of materials, 

labor and building systems, as necessary and applicable; (vii) coordinating with the Contractor 

and other Developer and City consultants and contractors for construction of the Public Parking 

Improvements, including, without limitation, the progression of the services performed by the 

Contractor and such other consultants and contractors; (viii) monitoring and managing a master 

schedule to Develop and Cause Construction of the Public Parking Improvements complete with 

milestones consistent with the Schedule of Performance and this Contract; (ix) managing, in 

consultation with the City, the Contractor’s management, conduct and completion of all bid, bid 
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negotiations and bid conferences as may be required during construction of the Public Parking 

Improvements and applicable to the Public Parking Improvements including, without limitation, 

the purchase of equipment and materials for the Public Parking Improvements, and negotiation 

and execution of applicable contracts; (x) coordinating the approved Plans and specifications and 

any clarifications to same for the Public Parking Improvements with the City, the Contractor and 

other Developer and City consultants and contractors; (xi) administering the Construction 

Contract and other Developer consultant and contractor contracts including communications, 

payments, monitoring of construction document interpretations, changes in scope and other 

procedural aspects for the Public Parking Improvements; (xii) monitoring, coordinating and 

supervising the day-to-day work of the Contractor and other Developer consultants and 

contractors working on the Public Parking Improvements; (xiii) maintaining construction 

documentation for, review and monitor schedule adherence, and remain reasonably available to 

meet with the City on all aspects of construction of the Public Parking Improvements; (xiv) 

reviewing, investigating and submitting for City approval change orders proposed by the 

Developer as required under Section 2.6 below; (xv) monitoring, coordinating and supervising 

the procurement, delivery and installation services for any furniture, fixture and equipment 

purchases for the Public Parking Improvements; (xvi) overseeing punch-list completion, 

organize and cause to be delivered to the City all documentation and releases applicable to the 

Public Parking Improvements and required from the Contractor and other Developer consultants 

and contractors pursuant to their applicable contracts with the Developer and this Contract; (xvii) 

coordinating with the Contractor and other Developer consultants and contractors on the delivery 

to the City of maintenance and operation manuals, warranties, as-built drawings and final close-

out reports applicable to the Public Parking Improvements pursuant to their applicable contracts 

with the Developer and this Contract; (xviii) monitoring, in consultation with the City, 

compliance of the Contractor and other Developer consultants and contractors with applicable 

prevailing wage requirements; and (xix) managing, in consultation with the City, compliance by 

the Contractor and other Developer consultants and contractors actually performing work and/or 

maintenance relating to Site A-1 with the requirements of their contracts pertaining to Hazardous 

Materials Activity, Hazardous Materials, Environmental Laws, Governmental Requirements, 

Labor Laws (including, in the event that the Developer elects to initiate litigation to cause the 

Contractor and/or other applicable contractor(s) and consultant(s) to comply with any of the 

items referenced in this clause (xix), reasonably cooperating with the City in pursuing such 

litigation for the benefit of the City as well as the Developer, but only if (A) the Developer elects 

to pursue same for its own benefit but otherwise without obligation under this Contract to initiate 

or conduct litigation on the City’s behalf or for its benefit, (B) pursuing such litigation for the 

City’s benefit will not result in any legal or ethical conflict of interest or otherwise impair the 

Developer’s claim(s) against the subject party or parties, and (C) pursuing such litigation for the 

City’s benefit will not result in any increased cost or expense for the Developer (unless the City 

agrees in a manner reasonably satisfactory to the Developer to reimburse the Developer for, or 

otherwise cover, such costs and expenses).  Further, the Developer shall be responsible for the 

coordination of the Contractor and all other Developer and City consultants and contractors 

involved in the construction of the Public Parking Improvements so as to achieve the integrated 

and coordinated development of the Public Parking Improvements in substantial compliance 

with the approved Plans, including, without limitation, the progression of the services performed 

by the Contractor and other such consultants and contractors for the construction of the Public 

Parking Improvements. 
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(b) Notwithstanding any other provisions contained in this Contract, it is 

agreed, understood and acknowledged by the City that the Developer is not expected to 

personally act as a licensed general contractor, construction contractor, architect, engineer or 

environmental expert with regard to the construction management services to be provided 

pursuant to this Contract.  Nothing contained in this Contract shall be deemed to require the 

Developer to personally perform any act which would constitute the rendering of professional 

architectural, engineering, laboratory testing or other licensed professional services.  

2.3 Public Works Project 

 

  (a) The Developer acknowledges and agrees that the construction and 

completion of the Public Parking Improvements constitutes a public work under applicable 

California law, and except as otherwise expressly set forth in this Contract, the Developer agrees 

to, and to require that the Contractor and other Developer consultants and contractors for the 

Public Parking Improvements, abide by all applicable Governmental Requirements and City 

policies applicable due to the public works nature of the construction of the Public Parking 

Improvements in the performance of this Contract. 

 

  (b) Within thirty (30) Days after the Effective Date, the Developer shall 

execute a license agreement in substantially the same form as Exhibit N, attached hereto and 

incorporated herein by this reference, and that is satisfactory to the City, which authorizes the 

Developer’s use of the City’s logo and/or historic Culver City sign for the purposes and under 

the terms and conditions set forth in the license agreement. 

2.4 Completion of Public Parking Improvements 

 

(a) In accordance with the provisions set forth herein, the Developer shall 

Develop and Cause Construction of the Public Parking Improvements to Completion in 

accordance with the approved Plans, all permits and City and other governmental approvals for 

the Public Parking Improvements and this Contract.  The Developer agrees to comply with all 

applicable payment bond requirements with respect to the development, construction and 

construction management of the Public Parking Improvements, which payment bonds shall be 

based upon the amount attributable to the Public Parking Improvements as set forth in the Public 

Parking Improvements Budget.  Without limiting any provisions of this Contract, the City and 

the Developer anticipate that, on or prior to the Effective Date, the City, the Developer, and the 

Successor Agency shall enter into a separate agreement allowing the Developer, if it so elects, to 

enter upon Site A-1 to perform or to permit the performance of certain utility and site work prior 

to the Closing under the DDA, and any such rights of entry shall continue in full force and effect 

from and after the Effective Date of this Contract.  Additionally, concurrently with the mutual 

execution and delivery of this Contract, the Developer shall cause to be executed and delivered 

to the City a guaranty executed by the Developer’s parent company substantially in the form as 

Exhibit Q attached hereto.   

(b) At such time as is mutually agreed by the Parties, provided that the 

Condominium Plan and the Condominium CC&Rs are finalized, but not later that Completion of 

the Public Parking Improvements, Site A-1 and the Site shall be subject to the requirements of 
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the Condominium CC&Rs executed by and between the Parties.  Concurrent with the Close of 

Escrow for the sale of the Site to the Developer, or the conveyance of Site A-1 to the City, 

whichever occurs first, or at such later time as the Developer and the City have finalized the 

Condominium CC&Rs and have recorded the Condominium Plan, the Condominium CC&Rs 

shall be recorded in the Official Records against Site A-1 and the Site as a covenant senior to any 

monetary lien and encumbrance (other than nondelinquent taxes and assessments). 

(c) The Developer shall use commercially reasonable efforts to cause the 

Public Parking Improvements to be completed not later than the date specified therefor in the 

Schedule of Performance, as such date may be extended pursuant to the terms of this Contract. 

(d) Upon Completion of the Public Parking Improvements, the Developer 

shall deliver to the City a quitclaim deed, bill of sale or such other documents or instruments 

reasonably requested by the City to reflect that title to the Public Parking Improvements has been 

transferred to the City, in a form reasonably acceptable to both Parties.  The Public Parking 

Improvements shall be deemed transferred to the City in their “AS IS, WHERE IS” and “WITH 

ALL FAULTS” condition, expressly without any covenant, warranty or representation, 

information, study, report or other information from or provided by the Developer whatsoever, 

oral or written, express or implied, as to quality, utility, desirability, physical condition of, 

compliance with law, or any other matter whatsoever, of the Public Parking Improvements, 

except that the Developer shall assign to the City, without representation, warranty or other 

obligation or liability by or on the part of the Developer, such design and construction warranties 

as the Developer may have obtained under the Construction Contract and the Additional 

Contracts in connection with the construction of the Public Parking Improvements.  Except as 

specifically set forth in this Contract, neither the Developer nor any of the Developer Parties has 

made or makes, and the Developer, on behalf of itself and all of the Developer Parties, 

specifically negates and disclaims, any representations, warranties or guarantees of any kind or 

character, whether express or implied, oral or written, past, present or future of, as to, covering or 

with respect to the Public Parking Improvements, the condition thereof, or any other matter 

whatsoever, or any claims relating to any of the foregoing.  Following the transfer of the Public 

Parking Improvements to the City, the Developer shall have no obligation whatsoever to make 

repairs, replacements or improvements to the Public Parking Improvements or to pay any fees, 

costs or expenses related thereto; provided, however, that the foregoing shall in no way limit any 

express obligations of the Developer under the Condominium CC&Rs and/or that certain Parking 

License Agreement, of approximately even date herewith, by and between the Parties.   

AS A MATERIAL PART OF THE CONSIDERATION TO THE DEVELOPER 

FOR THE TRANSFER OF THE PUBLIC PARKING IMPROVEMENTS TO 

THE CITY, THE CITY, ON BEHALF OF ITSELF AND ANY SUCCESSORS-

IN-INTEREST, HEREBY IRREVOCABLY AND UNCONDITIONALLY 

WAIVES AND RELEASES AND FOREVER DISCHARGES AND ACQUITS 

THE DEVELOPER AND ITS AFFILIATED, OFFICERS, DIRECTORS, 

EMPLOYEES, CONTRACTORS AND AGENTS (COLLECTIVELY, THE 

“DEVELOPER PARTIES”), FROM ANY AND ALL CLAIMS OF ANY 

KIND OR NATURE WHATSOEVER, WHETHER KNOWN OR UNKNOWN, 

SUSPECTED OR UNSUSPECTED, FIXED OR CONTINGENT, OR 
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LIQUIDATED OR UNLIQUIDATED, WHICH IT NOW HAS, OWNS, HOLDS 

OR CLAIMS TO HAVE, OWN OR HOLD, OR AT ANY TIME HERETOFORE 

HAD, OWNED, HELD OR CLAIMED TO HAVE, OWN OR HOLD, 

AGAINST THE DEVELOPER AND THE DEVELOPER PARTIES RELATING 

TO SITE A-1 AND THE PUBLIC PARKING IMPROVEMENTS INCLUDING, 

WITHOUT LIMITATION, CLAIMS THAT ARE BASED DIRECTLY OR 

INDIRECTLY ON, ARISE FROM OR IN CONNECTION WITH, OR ARE 

RELATED TO ANY FACTS, MATTERS, CIRCUMSTANCES, CONDITIONS 

OR DEFECTS (WHETHER PATENT OR LATENT) OF ANY KIND 

RELATED TO, ARISING FROM OR BASED UPON SITE A-1 OR THE 

PUBLIC PARKING IMPROVEMENTS OR THE CONDITION THEREOF; 

PROVIDED, HOWEVER, THAT SUCH WAIVER AND RELEASE WILL NOT 

APPLY TO A BREACH BY THE DEVELOPER OF ANY EXPRESS 

WARRANTY OR REPRESENTATION CONTAINED IN THIS CONTRACT.  

THE CITY ACKNOWLEDGES AND AGREES THAT THE CITY HAS 

EXPRESSLY NEGOTIATED THE LIMITATIONS OF LIABILITY 

CONTAINED IN THIS SECTION 2.4(d) AND THAT SUCH LIMITATIONS 

ARE REASONABLE.  THE CITY ACKNOWLEDGES AND AGREES THAT 

THE DEVELOPER HAS AGREED TO ENTER INTO THIS CONTRACT IN 

CONSIDERATION FOR AND IN RELIANCE UPON THE FOREGOING 

LIMITATIONS OF LIABILITY, AND THAT THE CONSIDERATION UNDER 

THIS CONTRACT IS BASED IN PART ON THE LIMITATIONS OF 

LIABILITY. THE CITY HEREBY EXPRESSLY WAIVES ANY STATUTORY 

OR OTHER DISCLOSURES WHICH MAY BE REQUIRED TO BE 

DELIVERED TO THE CITY UNDER APPLICABLE LAWS AND FOR 

WHICH DELIVERY CAN BE WAIVED UNDER APPLICABLE LAWS AND 

ACKNOWLEDGES THAT THE OBLIGATIONS OF THE DEVELOPER 

WITH RESPECT TO DISCLOSURE ARE CONTROLLED BY THE TERMS 

OF THIS CONTRACT. 

THE CITY HEREBY ACKNOWLEDGES THAT IT HAS READ AND IS 

FAMILIAR WITH THE PROVISIONS OF CALIFORNIA CIVIL CODE 

SECTION 1542 (“SECTION 1542”), WHICH IS SET FORTH BELOW: 

 

“A GENERAL RELEASE DOES NOT EXTEND TO CLAIMS 

WHICH THE CREDITOR OR RELEASING PARTY DOES NOT 

KNOW OR SUSPECT TO EXIST IN HIS OR HER FAVOR AT 

THE TIME OF EXECUTING THE RELEASE AND THAT, IF 

KNOWN BY HIM OR HER, WOULD HAVE MATERIALLY 

AFFECTED HIS OR HER SETTLEMENT WITH THE DEBTOR 

OR RELEASED PARTY.”  BY INITIALING BELOW, THE 

CITY HEREBY WAIVES THE PROVISIONS OF SECTION 

1542 SOLELY IN CONNECTION WITH THE MATTERS 
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WHICH ARE THE SUBJECT OF THE FOREGOING WAIVERS 

AND RELEASES. 

________________ 

City’s Initials 

  
2.5 Public Parking Improvements Costs; Method of Financing 

 

(a) The City’s share of the Public Parking Improvements Costs shall be paid 

for with City Funds, subject to the terms and conditions of this Contract and the Disbursement 

Procedures. 

(b) Except as other funds may be authorized by further action of the City 

Council of the City, the City’s sole source of payment to the Developer for the costs of 

development and construction of the Public Parking Improvements shall be the City Funds 

expressly specified in this Contract. 

(c) Except for the City’s obligation to pay the Maximum Public Parking 

Improvements Contribution and any obligations that the City may incur under Section 2.6(b) 

below, the Developer shall pay all costs of development, construction and construction 

management of the Public Parking Improvements.  The Developer’s obligation under this 

Contract to pay for any costs associated with the design, permitting, development, construction 

and/or construction management of the Public Parking Improvements does not in any way limit 

the City’s obligation to pay the Maximum Public Parking Improvements Contribution.   

(d) Before commencement of the construction of the Public Parking 

Improvements or other work upon Site A-1, the Developer shall, at its own expense, secure or 

cause to be secured any and all permits and approvals which may be required for the construction 

of the Public Parking Improvements, whether required by the City, the Successor Agency or any 

other governmental agency affected by such construction or work, and pay all costs, charges and 

fees associated therewith, whether in effect now or imposed, created or implemented in the 

future (all such fees imposed by the City or the Successor Agency shall be referred to herein 

collectively as the “Permit and Impact Fees”), subject to the following limitations.  To the 

extent that any Permit and Impact Fees pertain solely to the Public Parking Improvements or 

pertain to the construction of any off-site improvements to be constructed in connection with the 

Public Parking Improvements, the Developer shall not be obligated to pay the same, and the City 

hereby irrevocably waives all such Permit and Impact Fees.  To the extent that any Permit and 

Impact Fees pertain to both the Public Parking Improvements and the Project, or to off-site 

improvements required to be constructed in connection with the Public Parking Improvements 

and the Project, the Developer shall not be obligated to pay, and the City hereby irrevocably 

waives, such portion of such Permit and Impact Fees as is calculated by multiplying all such 

Permit and Impact Fees by the Public Parking Improvements Cost Percentage.  For the 

avoidance of doubt, to the extent that any Permit and Impact Fees pertain solely to the 

construction of the Project and not to the construction of the Public Parking Improvements, the 

Developer shall be solely responsible for the payment of such Permit and Impact Fees.  The 

waiver of the Permit and Impact Fees set forth in this Section 2.5(d) shall be referred to herein as 

the “City Fee Waiver”.  The City acknowledges that the City Fee Waiver is of material 
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importance to the Developer’s financial underwriting of the Project and if such City Fee Waiver 

were not obtained the Project’s financial viability may be jeopardized, and that the Developer 

and the Successor Agency contemplated in the DDA that the City Fee Waiver would be 

expressly set forth in, and approved by the City as part of, this Contract.  The Developer 

understands and acknowledges that the City cannot waive any fees imposed by a non-City entity 

(e.g., the County of Los Angeles), whether or not related to the Public Parking Improvements, 

even though such fees might be paid to and collected by the City initially.  A calculation of the 

anticipated amount of the City Fee Waiver, as of the date hereof, is set forth on Exhibit O, which 

is attached hereto and incorporated herein by this reference. 

2.6 Change Orders 

 

(a) Approval Process 

 

   The Parties recognize that time is of the essence and agree to the 

following: 

 

(1) Any changes to the Plans requested by the City after the Effective 

Date of this Contract shall be subject to the prior written approval of the Developer, such 

approval not to be unreasonably withheld.  Without limiting the Developer’s approval rights set 

forth in the immediately preceding sentence, it shall be deemed reasonable for the Developer to 

withhold its approval to any proposed change to the Plans requested by the City that, in the 

Developer’s reasonable judgment, would result in one or more of the following events:  (i) the 

proposed change would have a material impact to the look, quality, functionality or operations of 

the Public Parking Improvements including, without limitation, access between or among the 

Public Parking Improvements, the Site A-1 Retail Condominium, and the balance of the Project; 

(ii) the proposed change would have a Material Timing Impact; or (iii) the proposed change 

would result in any increase in costs for which the City does not provide additional funds as 

provided in Section 2.6(b) below.  The Developer shall respond to any change order proposed by 

the City within ten (10) Business Days of its receipt thereof.   

 

(2) Any changes to the Plans requested by the Developer after the 

Effective Date of this Contract shall be subject to the prior written approval of the City, such 

approval not to be unreasonably withheld.  The City shall respond to any change order proposed 

the Developer within ten (10) Business Days of its receipt thereof.  Upon failure of the City to 

respond to a requested change order within ten (10) Business Days of receipt, the Developer 

shall provide the City written Notice of its failure to respond, and if the City fails to respond to a 

requested change order with within five (5) Business Days of receipt of such Notice, then the 

change order shall be deemed to be approved by the City. 

 

(3) In order to facilitate timely processing of change orders, the City, 

the Developer and the Contractor shall each attend construction contract progress meetings at 

least twice each month, or as otherwise reasonably requested by either Party, in order to assist in 

implementing the timely construction of the Public Parking Improvements. 
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(b) Allocation of Costs of Change Orders 

 

   The costs of any change order (including, without limitation, costs of 

modifying the Plans) shall be solely borne by the Developer if such modification is requested or 

required by the Developer and shall be solely borne by the City if such modification is requested 

or required by the City.  The Developer’s approval of any change order proposed or requested by 

the City shall be expressly conditioned upon the City depositing into the Post-Closing Funding 

Account, within ten (10) Business Days of the Developer’s written request, one hundred ten 

percent (110%) of the additional costs reasonably anticipated by the Developer to be incurred in 

connection with the design and implementation of the requested change order, with supplemental 

written instructions mutually agreed upon the Parties to the Post-Closing Escrow Account Holder 

governing the procedure for the timing of the release and disposition of such additional funds 

provided by the City.  In the event that the Parties cannot agree upon the aforesaid supplemental 

instructions to the Post-Closing Escrow Account Holder, or in the event that the City does not 

timely deposit the additional funds required pursuant to the foregoing, then the Developer shall 

have no obligation to perform or otherwise carry out the subject change order(s) requested by the 

City.   

 

(c) Federal or State-Mandated Changes 

 

The other provisions of this Contract regarding change orders shall have 

no applicability to any change orders requested by the City pursuant to any federal or state law, 

ordinance or regulation first enacted or made applicable to the Public Parking Improvements 

after the Effective Date, which changes are not triggered or otherwise made applicable to the 

Public Parking Improvements as a result of any action taken or improvement made by or at the 

direction of the City.  If the City requests any such federally-mandated or state-mandated change 

orders, then the Developer shall implement such changes at the Developer’s sole cost and 

expense in the course of its construction of the Public Parking Improvements.   

 

2.7 Nondiscrimination in Employment 

 

  The Developer certifies and agrees that all persons employed or applying for 

employment by it and all general contractors, subcontractors, bidders and vendors, are and shall 

be treated equally by it without regard to, or because of race, color, religion, ancestry, national 

origin, sex, age, sexual orientation, pregnancy, childbirth or related medical condition, medical 

condition (cancer related) or physical or mental disability, and in compliance with Title VII of 

the Civil Rights Act of 1964, 42 U.S.C. Section 2000 et seq., the Federal Equal Pay Act of 1963, 

29 U.S.C. Section 206(d), the Age Discrimination in Employment Act of 1967, 29 U.S.C. 

Section 621 et seq., the Immigration Reform and Control Act of 1986, 8 U.S.C. Section 1324b et 

seq., 42 U.S.C. Section 1981, the California Fair Employment and Housing Act, California 

Government Code Section 12900 et seq., the California Equal Pay Law, California Labor Code 

Section 1197.5, California Government Code Section 11135, the Americans with Disabilities 

Act, 42 U.S.C. Section 12101 et seq., and all other antidiscrimination laws and regulations of the 

United States and the State of California as they now exist or may hereafter be amended.  The 

Developer shall allow representatives of the City access to its employment records related to this 
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Contract during regular business hours to verify compliance with these provisions when so 

requested by the City. 

2.8 Rights of Access 

 

  The City shall have unrestricted authority and the absolute right to enter upon and 

inspect Site A-1 without charges or fees, at any hour on any day during the period of 

construction for the purpose of ensuring compliance with this Contract, including, without 

limitation, the inspection of the work being performed in the construction of the improvements. 

Prior to entering Site A-1, the City shall coordinate with the Developer and/or the Contractor and 

shall abide by the Contractor’s safety rules and regulations.  The City shall indemnify, defend 

and hold harmless the Developer for any third-party Losses and Liabilities (including, without 

limitation, attorneys’ fees and costs) arising out of the foregoing inspection activities, except 

those arising out of the gross negligence or misconduct of the Developer or its employees, 

officers, agents, representatives or contractors. 

2.9 Levies and Attachments on Site A-1 

  

  The Developer shall remove or have removed any levy or attachment made on 

Site A-1 or any part thereof, or assure the satisfaction thereof within a reasonable time to the 

extent arising from the Developer’s direct or indirect actions, including, without limitation, the 

performance of contractor and consultant services.  Nothing herein shall be deemed to prohibit 

the Developer from contesting the validity or amount of any levy or attachment or to limit the 

remedies available to the Developer or the City with respect thereto.  

2.10 No Modification or Limit of City Requirements or Regulatory or Municipal 

Power 

 

  Nothing in this Contract is intended to or shall limit, modify, impact or otherwise 

affect any regulatory or municipal power or authority of the City or any City standard, rule, law, 

regulation, ordinance or requirement, including, without limitation, any City permitting, planning 

or inspecting requirement, and the City expressly reserves all such requirements, power and 

authority. 

2.11 City Step-In Rights 

 

  In the event that this Contract is terminated by the City as a result of an Event of 

Default by the Developer hereunder, then, in addition to any other remedies that the City may 

have at law or in equity, the City shall have the right, but not the obligation, to elect, upon 

written notice to the Developer delivered if at all within ninety (90) Days following such 

termination, to take an assignment of the Construction Contract (and, if elected by the City, each 

of the Existing Contracts and the Additional Contracts) in accordance with an assignment 

document substantially in the form of the Assignment of Construction Contract, and thereafter 

undertake or cause the commencement and/or Completion of the Public Parking Improvements 

or any portion thereof.  The negotiation and documentation of the Construction Contract and the 

Additional Contracts shall contemplate the possible exercise of the foregoing rights.  In the event 

that the City makes such election to exercise its step-in rights, with written notice to the 
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Developer, the Developer agrees to cooperate with the City in good faith (but at no material out-

of-pocket cost or expense to Developer) in in order to effectuate the purposes of this Section 2.11 

and the Completion of the Public Parking Improvements by the City, including, without 

limitation, granting any necessary right of entry upon the Site or any portion thereof as necessary 

to effectuate the purposes of this Section. 

 

Additionally, in the event that this Contract is terminated by the City as a result of 

an Event of Default by the Developer hereunder, then, in addition to any other remedies that the 

City may have at law or in equity, the City shall have the right, but not the obligation, to elect, 

upon written notice to the Developer delivered if at all within thirty (30) Days following such 

termination, to take an assignment of the Plans that pertain to the Public Parking Improvements 

in accordance with the Assignment of Plans, Reports and Data, in which event, upon the written 

request of the City, the Developer shall promptly, and no later than ten (10) Business Days after 

receipt of such request, deliver to the City copies of any and all plans, drawings, studies and 

related documents concerning the Public Parking Improvements within the Developer’s 

possession and control, without representation or warranty whatsoever as to the accuracy, 

completeness, legality, quality and/or utility of any such items, and subject to all third party 

rights therein, for the City’s use in connection with Completion of the Public Parking 

Improvements. 

2.12 Defects in Plans  

  

 The Developer hereby waives and releases any Losses and Liabilities that it may 

have against the City or its officers, employees, agents, representatives and volunteers, for any 

monetary damages or compensation as a result of defects or errors in the Plans, including, 

without limitation, the violation of any laws, and for defects or errors in any work done 

according to the approved Plans.  The City shall not be responsible to the Developer, the 

Contractor, other Developer contractors and consultants or any other third parties in any way for 

any defects or errors in the Plans, or for any structural or other defects or errors in any work done 

according to the approved Plans.  The Developer makes such release with full knowledge of 

SECTION 1542 and hereby waives any and all rights thereunder to the extent of this release, if 

SECTION 1542 is applicable.  SECTION 1542 provides as follows: 

“A GENERAL RELEASE DOES NOT EXTEND TO CLAIMS WHICH THE 

CREDITOR OR RELEASING PARTY DOES NOT KNOW OR SUSPECT TO 

EXIST IN HIS OR HER FAVOR AT THE TIME OF EXECUTING THE 

RELEASE AND THAT, IF KNOWN BY HIM OR HER, WOULD HAVE 

MATERIALLY AFFECTED HIS OR HER SETTLEMENT WITH THE 

DEBTOR OR RELEASED PARTY.” 

 

________________ 

Developer’s Initials 

2.13 Disclaimer of Responsibility of City 

    

  Except as expressly provided in this Contract, and without limiting any approval 
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of the Plans or approval and acceptance of the Public Parking Improvements under this Contract, 

the City neither undertakes nor assumes nor will have any responsibility or duty to the 

Developer, the Contractor, any other Developer contractor or consultant or any third party to 

review, inspect, supervise, pass judgment upon or inform the Developer, the Contractor, any 

other Developer contractor or consultant or any third party of any matter in connection with the 

design, development or construction of the Public Parking Improvements, whether regarding the 

quality, adequacy or suitability of the Plans, whether or not approved by the City, any labor, 

service, equipment or material furnished to Site A-1 or Public Parking Improvements in 

connection with or in furtherance of the work done, any person furnishing the same or otherwise.  

The Developer, the Contractor, any other Developer contractors or consultants and all third 

parties shall rely upon its or their own judgment regarding such matters, and any review, 

inspection, supervision, exercise of judgment or information supplied to the Developer, the 

Contractor, any other Developer contractors or consultants or any third party by the City in 

connection with such matter is for the public purpose of redeveloping Site A-1, and neither the 

Developer nor the Contractor, any other Developer contractors or consultants or any third party 

is entitled to rely thereon.  Except upon exercise of any City step-in rights as set forth in Section 

2.11 above, the City shall not be responsible for the manner of performance of any of the work of 

design, construction, improvement or development of Site A-1 or any part of the Public Parking 

Improvements. 

 

2.14 Benefit Assessment District 

  

  The Developer acknowledges that, as of the Effective Date, the Property is subject 

to Benefit Assessment District West Washington Boulevard No. 2 which covers the 

maintenance, operation and servicing of road median improvements (including curbs, plantings, 

trees, and lighting) benefitting the Property (collectively, the “Median Improvements”) and 

other properties within such Benefit Assessment District.  As of the Effective Date the annual 

costs attributable to the Property under such Benefit Assessment District are estimated to be 

approximately $4,500.00 (provided that such amount is included for context only and shall not 

be binding upon the City).  So long as the City performs such maintenance and repair as is 

necessary to keep such Median Improvements in good and sightly condition and the costs 

assessed against the Property do not materially increase (other than increases due to normal and 

reasonable inflationary factors and/or the construction of the Project and the Public Parking 

Improvements), and so long as the scope of the improvements which are included within the 

Benefit Assessment District maintenance, operation, and servicing obligations is not expanded, 

the Developer agrees that it shall not vote against any proposal or measure requiring the consent 

of the benefitted owners to the continuation of such Benefit Assessment District.     

 

3.0 CITY PAYMENTS 

3.1 Disbursement of City Funds for Public Parking Improvements.  The City Funds 

shall be held and disbursed by the City as set forth in the Disbursement Procedures set forth in 

Exhibit E attached hereto.   
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3.2 Inspection of Books and Records; Audit 

 

(a) For a period of four (4) years following the later of (i) payment by the City 

of costs that are payable by the City under this Contract or (ii) Completion of the Public Parking 

Improvements, the Developer shall maintain in a commercially reasonable form its books, 

records and related documents of all costs incurred in connection with the Public Parking 

Improvements, and shall provide true and correct copies of all such books, records and/or related 

documents to the City promptly upon the City’s request, at the sole cost and expense of the City, 

or shall otherwise make such books, records and/or related documents available to the City and 

its representatives at the Developer’s principal business offices in Southern California, and such 

books, records and related documents shall be maintained by the Developer at its principal 

business offices in Southern California. 

 

(b) Prior to the expiration of the four (4) year period referenced in Section 

3.2(a) above, the City may inspect and audit the Developer’s books, records and related 

documents pertaining to costs incurred in connection with the Public Parking Improvements, at 

the City’s sole cost and expense, upon providing at least ten (10) Business Days’ prior Notice to 

the Developer.  In the event that any audit by the City reveals any overpayment by the City, then 

the Developer shall repay to the City the overpaid amount within ten (10) Days following the 

City’s written demand therefor; in the event that any such audit reveals an underpayment by the 

City, then the City shall pay the additional amount owed to the Developer within ten (10) Days 

following the discovery of such underpayment, provided that the foregoing shall not obligate the 

City to pay any amounts in excess of the Maximum Public Parking Improvements Contribution. 

 

4.0 INDEMNITY AND INSURANCE 

4.1 Indemnity 

 

(a) The Developer shall indemnify, defend and hold harmless the City and the 

Successor Agency and their respective representatives (collectively, the “Indemnified Parties”) 

from and against any and all Losses and Liabilities for any third-party claims against the 

Indemnified Parties for damages to property or injuries to persons, including personal injury and 

accidental death, which are caused by any of the Developer’s activities under this Contract, 

whether such activities or performance thereof are caused by the Developer or by anyone directly 

or indirectly employed or contracted by the Developer, including consultants, and whether such 

Losses or Liabilities shall accrue or be discovered before or after termination of this Contract, 

except to the extent caused by the acts or omissions of the Indemnified Parties.  The foregoing 

obligations of the Developer to indemnify, defend and hold harmless the Indemnified Parties 

shall not apply to the extent that the subject Losses and Liabilities are caused by the acts or 

omissions of any Indemnified Party.   

 

(b) The Developer’s obligation to indemnify, defend and hold harmless the 

Indemnified Parties as set forth herein supplements and in no way limits, and is in no way 

limited by, the scope of indemnifications set out elsewhere in this Contract or the City’s rights to 

or contractor/consultant obligations for indemnification to the City provided by the Rider. 
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(c) The Developer’s obligation to indemnify, defend and hold harmless the 

Indemnified Parties as set forth herein shall not be limited by amounts of insurance held by the 

Developer. 

(d) The Indemnified Parties have no obligation to monitor compliance with 

these requirements.  Failure of the Indemnified Parties to monitor compliance with these 

requirements imposes no obligations on the Indemnified Parties and shall in no way act as a 

waiver of any rights hereunder; provided, however, that the foregoing shall not waive or excuse 

the express obligations of the Indemnified Parties for notification of a Claim and cooperation in 

defense set forth in this Section 4.1.  This obligation to indemnify, defend and hold harmless the 

Indemnified Parties as set forth herein is binding on the successors, assigns, nominees or heirs of 

the Developer and shall survive the expiration or termination of this Contract or this Section 4.1 

for Claims accrued as of the date of such expiration or termination. 

 

(e) The City shall promptly notify the Developer of any claim asserted against 

the Indemnified Parties and within the scope of this Section 4.1 (individually, a “Claim” and 

collectively, the “Claims”).  The Indemnified Parties shall tender their defense to the Developer 

and assist the Developer, as may be reasonably requested, in such defense.  In the event of 

Claims against multiple parties, the Developer shall provide a joint defense with respect to any 

such Claims, including, if applicable, defense of the Developer, and shall, without cost to the 

Indemnified Parties, defend, indemnify and hold the Indemnified Parties harmless with respect to 

such joint Claim.  Upon the Developer’s failure to defend, indemnify and hold the Indemnified 

Parties harmless from such Claims as required above, the Indemnified Parties subject to such 

Claim may employ their own defense counsel at the Developer’s cost.  Upon such notification 

and tender, the Developer shall have independent duties to defend (at its cost) such Claim, and to 

indemnify the Indemnified Parties with respect to such Claim, except to the extent that such 

injury, death or damage is determined by a court of competent jurisdiction to have been caused 

by the acts or omissions of the Indemnified Parties.  Payment of a Claim shall not be a condition 

precedent to an Indemnified Party’s right to defense and indemnity. 

 

(f) The Developer shall not settle or compromise the defense of such claim or 

action on behalf of the Indemnified Parties, or permit a default judgment to be taken against the 

Indemnified Parties, without the prior written approval of the affected Indemnified Parties, which 

shall not unreasonably be withheld, conditioned or delayed.  Nothing in this indemnity shall be 

construed or applied to waive, limit or reduce the express contractual obligations of the 

Indemnified Parties under any agreements to which they are a party or to transfer any such 

contractual obligations of an Indemnified Party to another party. 

 

(g) The City shall pay, defend (with counsel reasonably acceptable to the 

Developer), indemnify and hold harmless the Developer and its officers, officials, contractors, 

employees, agents, representatives, successors and assigns, from and against any and all losses, 

costs, expenses, damages, and liabilities, liquidated or unliquidated, based upon, arising from or 

connected in any manner with any third party challenges to the Parcel Creation (except for any 

such third party challenges to the Parcel Creation resulting from the willful misconduct of 

Developer).  The obligations of the Parties under this Section 4.1(g) shall commence to accrue 

on the Effective Date and shall survive any termination of this Contract. 
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4.2 Insurance 

4.2.1 Contractor(s) Requirements 

 

   Without limiting the indemnification obligations described in this 

Contract, and as required in Section 2.1 above, the Developer shall require that the Contractor 

and any other contractor or consultant retained by the Developer for the development, 

construction and/or construction management of the Public Parking Improvements to procure 

and maintain, at no cost and expense to the City, insurance coverage for all work provided by 

such contractor or consultant under such contractor’s or consultant’s respective contract with the 

Developer, in accordance with the Third-Party Insurance Requirements, subject to any 

modifications therein that may be reasonably approved by the City with respect to an individual 

contractor or consultant, which insurance requirements shall not limit any indemnification 

obligations of the applicable contractor or consultant for the benefit of the City. 

4.2.2 Developer Requirements 

 

   Without limiting the indemnification obligations described in this 

Contract, the Developer shall procure and maintain, at no additional cost and expense to the City 

beyond the City’s reimbursement obligations set forth herein, insurance coverages in types, 

amounts and form and consistent with the sample Certificate of Liability Insurance, with respect 

to the Developer’s performance of its obligations set forth in this Contract and the development, 

construction and construction management of the Public Parking Improvements, effective prior 

to or as of the Effective Date. 

 

5.0 REPRESENTATIONS AND WARRANTIES AND COVENANTS 

 

(a) As of the Effective Date, (i) the City hereby represents and warrants to the 

Developer that the representations made by the City to the Developer in Section 2.1(b) above and 

Section 10.12 below are true, correct, and accurate, and (ii) the Developer hereby represents and 

warrants to the City that the representations made by the Developer to the City in Section 10.12 

below are true, correct, and accurate. 

 

(b) Until the Completion of the Public Parking Improvements, the Parties shall, upon 

learning of any fact or condition which would cause any of the warranties and representations in 

this Contract to be materially false or misleading, immediately give written Notice of such fact 

or condition to the other Party. 

 

6.0 CREATION OF CONDOMINIUMS AND CONVEYANCE TO DEVELOPER  

 

Following the Effective Date, the Developer shall, at its sole cost and expense, create the 

Condominium Plan necessary for the Site A-1 Retail Condominium and the Site A-1 Public 

Parking Condominium each to be created as separate legal condominium parcels.  In connection 

with the creation of the Condominium Plan, unless otherwise agreed by the Parties, it is 

contemplated that Site A-1 will continue to be owned by the City and shall be included as part of 

the Site A-1 Public Parking Condominium, and that the Site will continue to be owned by the 
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Developer and at Developer’s election may be included as part of the Site A-1 Retail 

Condominium.  Thereafter, the City shall use commercially reasonable and diligent efforts, in 

cooperation with the Developer, to process the Condominium Plan such that, upon not less than 

ten (10) Days’ prior written notice from the Developer to the City, but not earlier than the 

Closing under the DDA, the City will convey to the Developer by grant deed (or at the 

Developer’s option, quitclaim deed) the Site A-1 Retail Condominium (or the portion thereof 

that is located within the airspace on Site A-1) for total consideration of One and 00/100 Dollar 

($1.00).  The Parties hereto acknowledge that the foregoing is fair and adequate consideration in 

light of the Developer’s performance of its obligations under the DDA and this Contract and the 

fact that a portion of the Project consists of the Site A-1 Retail Condominium, a portion of which 

is located within the same structure as the Public Parking Improvements, and the City shall 

receive material benefit from the consummation of the transactions contemplated by the DDA 

and this Contract.  The Parties acknowledge that the conveyance of the Site A-1 Retail 

Condominium (or the portion thereof that is located within the airspace on Site A-1) to the 

Developer may occur concurrently with or after the Closing under the DDA, depending on when 

the Condominium Plan and Condominium CC&Rs are finalized and ready for recordation and 

when the Developer notifies the City of its desire to have the Site A-1 Retail Condominium (or 

the portion thereof that is located within the airspace on Site A-1) conveyed to the Developer.  

Within ten (10) Days of the Developer’s written request, the City will execute and deliver to the 

Developer (or the Escrow Agent), each duly executed and acknowledged with authorization to 

record the same in the Official Records, the Condominium Plan, the Condominium CC&Rs, the 

grant deed (or quitclaim deed) conveying the Site A-1 Retail Condominium (or the portion 

thereof that is located within the airspace on Site A-1) to the Developer, and any other 

applications, documents or instruments as are reasonably requested by the Developer in order to 

create the Condominiums and convey the Site A-1 Retail Condominium (or the portion thereof 

that is located within the airspace on Site A-1) to the Developer.  Title to the Site A-1 Retail 

Condominium or the applicable portion thereof shall be conveyed to the Developer in its “as is, 

where is” condition, with all faults, but subject only to such exceptions to title as are 

contemplated by the DDA or this Contract or approved by the Developer.   

 

7.0 DEFAULTS, REMEDIES AND TERMINATION 

7.1 Defaults – General; Notice of Default; Event of Default 

(a) Subject to the extensions of time set forth in Section 10.18, the failure by 

either Party to timely perform any term or provision of this Contract constitutes a default under 

this Contract (a “Default”). 

(b) Notwithstanding the foregoing, subject to the extensions of time set forth 

in Section 10.18, the following shall constitute a Default of the Developer: 

(1) The Developer fails to commence construction of the Public 

Parking Improvements as required by this Contract for a period of one hundred twenty (120) 

Days after the date set forth in the Schedule of Performance for reasons other than events 

occurring under or covered by Section 10.18 below); or  
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(2) The Developer abandons construction of the Public Parking 

Improvements for a period of one hundred twenty (120) consecutive Days (for reasons other 

than events occurring under or covered by Section 10.18 below), and does not (i) within sixty 

(60) Days of receipt of written Notice from the City of the City’s intention to exercise its 

remedies under this Section 7.0, provide Notice to the City of the Developer’s intention to 

recommence construction of the Public Parking Improvements, and (ii) within sixty (60) Days 

of the Developer’s providing the Notice set forth in the immediately preceding clause (i), 

actually recommence construction of the Public Parking Improvements; or 

(3) The Developer otherwise materially Defaults under this Contract, 

and such Default is not cured within the time provided in this Contract; or 

(4) The termination of the Construction Contract by the Contractor 

thereunder prior to Completion due to the Developer’s default under the Construction Contract 

which is not cured within any applicable notice or cure period set forth therein (unless the 

Developer in good faith disputes such termination by the Contractor); or 

(5) The Developer (i) files a petition in bankruptcy (or otherwise 

commences bankruptcy or a similar proceeding) or (ii) has filed by or against it (or, with respect 

to the Developer, any guarantor of the Developer and a comparable replacement guarantor is not 

provided), under any applicable bankruptcy, insolvency or similar law now or hereafter in 

effect, a petition in bankruptcy or other commencement of a bankruptcy or similar proceeding 

and such petition or proceeding is not dismissed within ninety (90) Days after filing; or 

(6) The occurrence of default by the Developer under the DDA which 

is not cured within the applicable cure period provided by the DDA and not otherwise excused 

under the terms of the DDA, and which results in the Successor Agency’s termination of the 

DDA. 

(c) The Developer shall use commercially reasonable efforts to commence 

and complete the obligations in accordance within the times set forth in the Schedule of 

Performance, if any; provided, however, that failure to commence or complete any such 

obligation in accordance with the Schedule Performance, or any delay whatsoever in the 

construction of the Public Parking Improvements shall not constitute a Default, except as 

expressly provided in Section 7.1(b)(1) and/or (2) above. 

(d) Prior to exercising any right or remedy because of a Default and as a 

condition thereto, the Party not in Default shall give written Notice of default (a “Notice of 

Default”) to the Party in Default, specifying the Default complained of by the injured Party.  

Failure or delay in giving such Notice of Default shall not constitute a waiver of any Default, nor 

shall it change the time of Default. 

(e) If the Default is not cured or commenced to be cured (i) within ten (10) 

Days after service of a Notice of Default if the nature of the Default is the failure to pay any 

amounts owing hereunder, or (ii) within thirty (30) Days after service of a Notice of Default for 

any other Default under this Contract (provided, however, that if more than thirty (30) Days is 

reasonably required to cure the subject Default, the Party in Default does not commence to cure 
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such Default within such thirty (30) Day period and thereafter diligently prosecute it to 

completion), then such failure shall constitute an event of Default (an “Event of Default”) under 

this Contract.  For the avoidance of doubt, no delay in the Developer’s construction of the Public 

Parking Improvements shall constitute an Event of Default by the Developer except as set forth 

in Section 7.1(b)(1) and/or (2) above. 

(f) Without limitation of any other lender or equity investor rights under 

Section 10.15 below, any holder of a mortgage or deed of trust granted by the Developer and 

secured by the Site A-1 Retail Condominium shall have the right, at its option, within the time 

periods provided to the Developer herein, to cure or remedy or commence to cure or remedy and 

thereafter to pursue with due diligence the cure or remedy of any such Default and to add the 

cost thereof to the mortgage debt and the lien of its mortgage on Site A-1 Retail Condominium. 

(g) Except as required to protect against further damages, and except as 

otherwise expressly provided in this Contract, the Party not in Default may not institute 

proceedings against the Party in Default until the expiration of the cure period provided herein 

with respect to such Default. 

7.2 Institution of Legal Actions 

  

 In addition to any other rights or remedies available at law or in equity as a result 

of an Event of Default, either Party may institute legal action to cure, correct or remedy any 

Default, or to recover damages for any Event of Default or to obtain any other legal or equitable 

remedy consistent with the purpose of this Contract, subject in all events to the limitations set 

forth in this Section 7.2 below, Section 7.6 below, and Section 7.7 below.  To the extent 

permitted by law, such legal actions must be instituted and prosecuted only in the Superior 

Court of the County of Los Angeles, State of California, or in the Federal District Court in the 

Central District of California, or any applicable appellate courts.  Notwithstanding the foregoing 

or any other provision of this Contract to the contrary, in the event of an Event of Default by the 

Developer as described under Section 7.1(b) above, the City’s sole and exclusive remedy shall 

be to provide a Termination Notice as set forth in Section 7.3 below. 

7.3 Termination 

 

(a) Upon the occurrence of an Event of Default as described above under this 

Section 7.0, this Contract may, at the option of the Party that did not commit the Event of 

Default (the “Non-Defaulting Party”), be terminated by written Notice (a “Termination 

Notice”) to the Party committing the subject Event of Default (the “Defaulting Party”).  

Notwithstanding the foregoing, the City’s right to terminate this Contract pursuant to this Section 

7.3(a) shall apply only to Events of Default by the Developer occurring under Section 7.1(b) 

above.  From the date of delivery of a Termination Notice by one Party to the other Party, this 

Contract shall be deemed terminated and there shall be no further rights or obligations between 

the Parties, except that the obligations and rights of the Parties under this Contract that expressly 

continue after termination of this Contract shall continue in effect.   

 

(b) This Contract may also be terminated by the mutual, written consent of the 

Parties.   
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(c) Upon a termination of this Contract as a result of a Developer Event of 

Default, the Developer shall have no claim or right to any further payments hereunder with 

respect to further performance by the Developer under this Contract after the effective date of 

such termination, but such termination shall not affect the City’s obligations with respect to the 

Developer’s performance prior to the effective date of that termination to make payments for 

actual costs incurred prior to the termination date that comply with the payment request 

procedures set forth in this Contract and the Disbursement Procedures, including disbursement to 

the Developer of any retention payable to the Contractor under the Construction Contract 

applicable to work performed prior to the effective date of that termination.   

 

(d) All indemnities under this Contract shall survive the termination of this 

Contract with respect to any obligations which have accrued under this Contract as of the date of 

such termination.  Notwithstanding anything herein to the contrary, termination of this Contract 

shall not waive, limit or otherwise affect the provisions of any other agreements executed by the 

Parties in connection with the Public Parking Improvements and/or the Project, which shall 

remain applicable in accordance with their terms. 

7.4 Acceptance of Service of Process 

 

(a) If any legal action is commenced by the Developer against the City, then 

service of process on the City shall be made by personal service upon the City Manager or in 

such other manner as may be provided by law. 

 

(b) If any legal action is commenced by the City against the Developer, then 

service of process on the Developer shall be made by personal service upon an officer or member 

of the Developer or in such other manner as may be provided by law, and shall be valid whether 

made within or without the State of California. 

7.5 Rights and Remedies Cumulative 

 

  Except as otherwise expressly stated in this Contract, the rights and remedies of 

the Parties are cumulative, and the exercise by either Party of one or more of such rights or 

remedies shall not preclude the exercise by it, at the same time or different times, of any other 

rights or remedies for the same default or any other default by the other Party. 

7.6 Damages 

 

  Upon the occurrence of an Event of Default, except as otherwise provided in this 

Contract, the Defaulting Party shall be liable to the Non-Defaulting Party for any damages 

caused by such Event of Default.  Neither Party, however, shall have any right to indirect or 

consequential, punitive or special damages against the other Party under any provision of this 

Contract or arising from or related to any Event of Default, and each Party hereby waives the 

right to claim the same against the other. 
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7.7 Specific Performance 

 

  Without limiting the Developer’s rights and remedies under this Contract, upon 

the occurrence of an Event of Default by the City in its obligation to conveyance of the Site A-1 

Retail Condominium (or the applicable portion thereof) to the Developer as required in Section 

6.0 above, the Developer shall have the right, at its option (and not as an election of remedies), to 

institute and pursue an action for specific performance relating thereto.  Except as expressly set 

forth in this Section 7.7, neither Party shall have the right to pursue an action for specific 

performance of any obligations required under this Contract.   

7.8 Inaction Not Waiver of Default 

 

Any failures or delays by either Party in asserting any of its rights and remedies as 

to any Default shall not operate as a waiver of any Default or of any such rights or remedies or 

deprive either such Party of its right to institute and maintain any actions or proceedings which it 

may deem necessary to protect, assert or enforce any such rights or remedies at any time. 

 

8.0 RESTRICTION ON ASSIGNMENT 

 

 This Contract is for the specific obligations of the Parties as described in this Contract.  

Except for an assignment of this Contract by the Developer (i) concurrent with an assignment of 

the DDA to an assignee which is permitted by or approved by the Successor Agency pursuant to 

the DDA, or (ii) which is reasonably required in order to comply with any applicable licensing 

requirements, or (iii) is made to an affiliate of the Developer (which shall mean an entity 

controlled by or under common control with Regency Centers, L.P., a Delaware limited liability 

company, or Regency Centers Corporation, a Florida corporation), any attempt by either Party to 

assign the benefits or burdens of this Contract without written approval of the other Party shall 

be prohibited and shall be null and void.  No assignment by either Party of this Contract shall 

release or relieve such Party from its obligations under this Contract. 

 

9.0 NOTICES, DEMANDS AND OTHER COMMUNICATIONS BETWEEN THE 

 PARTIES 

 

 (a) All notices, demands, requests, elections, approvals, disapprovals, consents or 

other communications given under this Contract shall be in writing and shall be given by 

personal delivery, certified mail, return receipt requested, or overnight guaranteed delivery 

service and addressed as follows: 

 

To City: City of Culver City 

    Attn:  Mr. Sol Blumenfeld, Community Development Director 

    9770 Culver Boulevard 

    Culver City, California 90232-0507 
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Copy to: City of Culver City 

    Attn:  Carol Schwab, Esq., City Attorney 

    9770 Culver Boulevard 

    Culver City, California 90232-0507 

 

Copy to: Kane, Ballmer & Berkman 

    Attn:  Todd C. Mooney, Esq. 

    515 S. Figueroa Street, Suite 780 

    Los Angeles, California 90071 

 

To Developer:  Culver Public Market, LLC 

  c/o Regency Centers Corporation 

915 Wilshire Boulevard, Suite 2200 

Los Angeles, California 90017   

Attn:  Mr. John Nahas 

 

Copy to: Culver Public Market, LLC 

  c/o Regency Centers Corporation 

One Independent Drive, Suite 114 

Jacksonville, Florida 32202-5019 

Attn:  Legal Department 

 

Copy to: Kennerly, Lamishaw & Rossi LLP 

707 Wilshire Blvd., Suite 1400 

Los Angeles, CA 90017 

Attn:  Robert L. Madok, Esq. 

 

 (b) Any Notice shall be deemed received immediately if delivered by hand, upon 

receipt if delivered by reputable private courier service (e.g., Federal Express), and shall be 

deemed received on the fifth (5th) Day from the date it is postmarked if delivered by certified or 

registered United State Mail.   

 

10.0 GENERAL PROVISIONS 
 

 10.1 Governing Law 

 

  This Contract shall be governed by the laws of the State of California.   

 

 10.2 Successors and Assigns 

 

  All of the terms, covenants and conditions of this Contract shall be binding upon 

the Parties and their permitted successors and assigns. 

 

 10.3 Conflicts of Interest 

 

  No member, official or employee of the City shall have any direct or indirect 
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interest in this Contract, nor shall such member, official or employee participate in any decision 

relating to this Contract which is prohibited by law. 

 

 10.4 Warranty Against Payment of Consideration for Contract 

  

  The Developer warrants that it has not paid or given, and shall not pay or give, 

any third person any money or other consideration for obtaining this Contract, other than normal 

costs of conducting business and costs of professional services such as project managers, 

architects, engineers, attorneys and public relations consultants. 

 

 10.5 Approvals by Parties 

 

  Approvals required of the Parties shall be given within the time set forth in the 

Schedule of Performance or, if no time is given, then within a reasonable time.  Wherever this 

Contract requires a Party to approve any contract, document, plan, proposal, specification, 

drawing or other matter, such approval shall not be unreasonably withheld, conditioned or 

delayed.  In the event that a Party declines to approve any contract, document, plan, proposal, 

specification, drawing or other matter, such denial shall be in writing and shall include the 

reasons for such denial.  The Party considering the request for such approval shall use 

commercially reasonable efforts to respond to such request for approval within ten (10) Days of 

receipt unless a different period for response is expressly provided herein. 

 

 10.6 Counterparts 

  

  This Contract may be executed in any number of counterparts, each of which shall 

constitute an original, but all of which, when taken together, shall constitute but one and the 

same instrument. 

 

 10.7 Titles and Captions 

 

  Titles and captions are for convenience of reference only and do not define, 

describe or limit the scope or the intent of this Contract or of any of its terms.  References to 

section numbers are to sections in this Contract, unless expressly stated otherwise.  The defined 

terms in this Contract apply equally to the singular and plural forms thereof.  The words 

“include”, “includes” and “including” are deemed to be followed by the phrase “without 

limitation”. 

 

 10.8 Interpretation 

 

  This Contract shall be interpreted as a whole and in accordance with its fair 

meaning and as if each Party participated in its drafting.  Captions are for reference only and are 

not to be used in construing meaning. 

 

 10.9 Amendment of Contract; Merger 

 

  No modification, rescission, waiver, release or amendment of any provision of 
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this Contract shall be made except by a written agreement executed by the Parties.  This Contract 

merges all negotiations, stipulations and provisions relating to the subject matter of this Contract 

which preceded or may accompany the execution of this Contract.  

 

 10.10 Severability 

 

  If any term, provision, condition or covenant of this Contract or its application to 

any Party or circumstances shall be held, to any extent, invalid or unenforceable, then the 

remainder of this Contract, or the application of the term, provision, condition or covenant to 

persons or circumstances other than those as to whom or which it is held invalid or 

unenforceable, shall not be affected, and shall be valid and enforceable to the fullest extent 

permitted by law. 

 

 10.11 Attorneys’ Fees 

 

  In the event of a dispute between the Parties with respect to the terms or 

conditions of this Contract, the prevailing Party shall be entitled to collect from the other its 

reasonable attorneys’ fees as established by the judge or arbitrator presiding over such dispute. 

 

 10.12 Legal Advice 

 

  Each Party represents and warrants to the other Party the following:  it has 

carefully read this Contract, and in executing this Contract, it does so with full knowledge of any 

right which it may have; it has received independent legal advice from its respective legal 

counsel as to the matter set forth in this Contract, or has knowingly chosen not to consult legal 

counsel as to the matters set forth in this Contract; and, it has freely executed this Contract 

without any reliance upon any agreement, promise, statement or representation by or on behalf of 

the other Party or its respective agents, employees or attorneys, except as specifically set forth in 

this Contract, and without duress or coercion, whether economic or otherwise. 

 

 10.13 Time of Essence 

 

  Time is expressly made of the essence with respect to the performance by the 

Parties of each and every obligation and condition of this Contract. 

 

 10.14 Mutual Cooperation 

 

  Each Party agrees to cooperate with the other in this transaction and, in that 

regard, to sign any and all documents which may be reasonably necessary, helpful or appropriate 

to carry out the purposes and intent of this Contract. 

 

 10.15 Lender Protection Provisions 

 

To the extent that any lender to or equity investor in the Public Parking 

Improvements requires modifications to this Contract or any Exhibit hereto, the City agrees to 

reasonably consider such modifications. 
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 10.16 Non-Liability of Officials and Employees 

 

  No member, official or employee of the City shall be personally liable to the 

Developer, or any successor in interest or assignee, in the event of any Event of Default by the 

City or for any amount which may become due to the Developer or successor in interest or 

assignee thereof under the terms of this Contract.  No member, officer or employee of the 

Developer or any affiliate of the Developer shall be personally liable to the City, or any 

successor in interest or assignee thereof, in the event of any Event of Default by the Developer or 

for any amount which may become due to the City or any successor in interest or assignee 

thereof under the terms of this Contract.  Any liabilities of the Developer under this Contract 

shall be recovered solely from the Developer’s interest in the Site, and any rents, profits and/or 

proceeds derived therefrom.   

 

 10.17 Plans and Data 

  
  (a) If this Contract is terminated by the City due to a Developer Event of 

Default, then, within ninety (90) Days following such termination, the City shall have the right, 

by written Notice to the Developer, to elect to take an assignment of the Plans that pertain to the 

Public Parking Improvements in accordance with the Assignment of Plans, Reports and Data, in 

which event, upon the written request of the City, the Developer shall promptly, and no later than 

ten (10) Business Days after receipt of such request, deliver to the City copies of any and all 

plans, drawings, studies and related documents concerning the Public Parking Improvements 

within the Developer’s possession and control, without representation or warranty whatsoever as 

to the accuracy, completeness, legality, quality and/or utility of any such items, and subject to all 

third-party rights therein, for the City’s use in connection with Completion of the Public Parking 

Improvements. 

 

(b) Upon delivery to the City pursuant to this Section 10.17, the City shall 

have an irrevocable, nonexclusive license and the right to use such materials as it deems 

necessary and appropriate to complete the Public Parking Improvements without cost, expense or 

obligation to the Developer but subject to all third-party rights therein. 

 

 10.18 Enforced Delay; Extension of Times of Performance 

 

  (a) Failure by either Party to perform shall not be deemed a Default hereunder 

and times for performance shall be extended as provided herein where delays are due to war; 

insurrection; strikes; lockouts; riots; floods; earthquakes; fires; casualties; acts of God; acts of the 

public enemy; epidemics; quarantine restrictions; freight embargoes; lack of transportation; 

governmental restrictions or priority; litigation by a third party; unusually severe weather; 

inability to secure necessary labor, materials or tools; delays of any contractor or supplier; acts of 

the other Party; acts or failure to act of any public or governmental agency or entity including, 

without limitation, the City (other than that acts or failure to act of the City shall not excuse 

performance by the City); delays in the issuance of any governmental approvals or authorizations 

or similar causes beyond the control and without the fault of the Party claiming an extension of 

time to perform (collectively, a “Force Majeure” delay); provided, however, that the Party 

claiming the existence of a Force Majeure delay and an extension of its obligation to perform 
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shall notify the other Party in writing of the nature of the matter causing the delay and such 

Notice shall be provided to the other Party within sixty (60) Days after the date of knowledge of 

the commencement of the cause of the delay.  Notwithstanding the foregoing, none of the 

foregoing events shall constitute a Force Majeure delay unless and until the Party claiming such 

delay and interference with obligations hereunder delivers written Notice to the other Party 

within the time period stated above which Notice shall describe the event, its cause, when and 

how such Party obtained knowledge, the date the event commenced and the estimated delay 

resulting therefrom.  Furthermore, in no event shall any Force Majeure delay apply to a Party’s 

obligation to make any payment of money or authorize the payment of money owing under this 

Contract.   

 

  (b) The extension of time to perform shall commence to run from the time of 

the commencement of the cause and shall continue only for the period of the Force Majeure 

delay; provided, however, that in no event shall performance be excused pursuant to this Section 

for any Force Majeure delay for a cumulative period of more than eighteen (18) months.  If said 

Force Majeure delay extends for more than eighteen (18) months, then either Party may 

terminate this Contract upon fifteen (15) Days written Notice to the other Party.  Upon such 

termination, the obligations and rights of the Parties under this Contract that expressly continue 

after termination of this Contract shall continue in effect. 

 

(c) Times of performance under this Contract may also be extended in writing 

by mutual agreement of the Parties. 

 

 10.19 Relationship Between Parties 

 

  The Parties agree that the Developer, in the performance of this Contract, shall act 

as and be an independent contracting party and shall not act in the capacity of an agent, 

employee or partner of the City.  It is hereby acknowledged that the relationship between the 

Parties is not that of a partnership or joint venture and that the Parties shall not be deemed or 

construed for any purpose to be the agent of the other.  Each Party agrees to indemnify, hold 

harmless and defend the other from any claim made against the indemnified Party arising from a 

claimed relationship of partnership or joint venture between the Parties with respect to the 

construction of the Public Parking Improvements and resulting from the actions or statements of 

the indemnifying Party inconsistent with the foregoing provision. 

 

 10.20 No Third Party Beneficiaries 

  

  Except with respect to the express lender protection provisions set forth in Section 

10.15 above, this Contract is made and entered into for the sole protection and benefit of the 

City, its successors and assigns, and the Developer, its permitted successors and assigns, and no 

other person or persons shall have any right of action hereon or hereunder. 

 

 10.21 Computation of Time 

 

  The time in which any act is to be done under this Contract is computed by 

excluding the first day, and including the last day.  If any act is to be done by a particular time 
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during a day, then that time shall be Pacific Time Zone time.  If the last day for an action to be 

performed, an event to occur or a condition to be satisfied falls on a Saturday, Sunday, legal or 

national holiday, or a day on which the Culver City City Hall is closed for business, then such 

outside date shall be automatically extended to the next Business Day.  With respect to any 

provision in this Contract that places an obligation on the City or involves noticing the City 

within a certain number of Business Days, a general Business Day on which the Culver City City 

Hall is closed shall not constitute a Business Day in that provision for purposes of calculating 

Business Days. 

 

 10.22 Administration by Designated Representatives 

 

  (a) Mr. John Nahas shall be the designated Developer representative for 

purposes of administering the Developer’s obligations under this Contract and shall be the 

contact point for the Developer’s responsibilities for the development, construction and 

construction management of the Public Parking Improvements and for job performance, 

negotiations, contractual matters and coordination with the City, the Contractor and all other 

contractors and consultants retained to develop and construct the Public Parking Improvements.  

The Developer representative shall provide primary supervision of all such contractor and 

consultant performance.  The Developer may designate a successor or replacement the 

Developer representative at any time, and from time to time, upon written Notice to the City.  

The Developer reserves the right to designate an alternative the Developer representative with 

comparable experience and abilities upon prior written Notice to the City. 

 

  (b) The City Manager or designee shall be the City representative for 

purposes of administering the City’s obligations under this Contract and shall be the contact 

point for the City’s responsibilities for performance, negotiations, contractual matters, and 

coordination with the Developer, the Contractor and other contractors and consultants retained to 

develop and construct the Public Parking Improvements, as necessary and applicable to the City, 

of the subject matters of this Contract.  The City Manager or designee shall have the 

administrative authority to issue interpretations, waive provisions and enter into amendments of 

this Contract (including the attached Exhibits) so long as such actions do not substantially 

change the uses or development permitted for the Public Parking Improvements and 

contemplated by this Contract, or materially add to the costs of the City as specified in this 

Contract or as agreed to by the City Council.  Without limitation of the foregoing, the City 

Manager or designee is expressly authorized to use, and is hereby delegated the administrative 

authority to authorize the City’s use of, available applicable contingency funds budgeted and 

allocated by the City to the development and construction of the Public Parking Improvements 

from the authorized applicable contingency amount shown on the Public Parking Improvements 

Budget or otherwise authorized by the City in order to pay for any prior City-approved cost and 

expense overruns or work change orders incurred under the Construction Contract or Additional 

Contracts that are outside the Maximum Public Parking Improvements Contribution or incurred 

by any other applicable Developer consultants or contractors approved by the City which are 

attributable and allocable to the City’s share of costs of construction of the Public Parking 

Improvements as calculated and determined in accordance with this Contract.  Any additional 

payments to be made by the City under this Contract which would exceed the Maximum Public 

Parking Improvements Contribution must be first properly budgeted and appropriated by the City 
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Council toward the development and construction of the Public Parking Improvements. 

 

11.0 CONTINUING RIGHTS AND OBLIGATIONS OF PARTIES 

 

 With respect to the City in its municipal or regulatory capacity, nothing in this Contract 

shall waive, modify, limit, reduce or in any way affect any rights or requirements of the City. 

 

12.0 CONTINUING RIGHT OF FIRST OFFER IN FAVOR OF DEVELOPER 

 

If at any time following the Effective Date the City desires to sell or otherwise transfer 

title to Site A-1 or the Site A-1 Public Parking Condominium to any party other than an entity 

that is wholly owned and controlled by the City, then the City shall first comply with the 

procedures set forth in this Section 12.0.   

 

12.1 Offering Notice 

 

If at any time following the Effective Date, the City desires to sell its fee interest 

in Site A-1 or the Site A-1 Public Parking Condominium, or any portion of or interest in either of 

the foregoing, to a third party that is not wholly owned and controlled by the City, for 

consideration, then the City, for itself and its successors and assigns, covenants and agrees that it 

shall, before pursuing such sale provide written notice (an “Offering Notice”) to the Developer 

of the terms on which the City proposes to sell Site A-1 or the Site A-1 Public Parking 

Condominium, or the subject portion thereof or interest therein (or, if any terms have been 

approved by the City Council of the City, the terms that have been so approved), and the 

Developer shall have the right to accept and/or negotiate the terms and conditions upon which 

the Developer may buy Site A-1 or the subject portion thereof as provided in this Section 12.0 

(the “Right of First Offer”). 

 

12.2 Right of First Offer 

 

In order to exercise its Right of First Offer, the Developer shall provide the City a 

written notice (a “Reply Notice”) within forty-five (45) Days after the date of receipt of an 

Offering Notice from the City of the terms on which the Developer would be willing to proceed 

with purchase of Site A-1 or the Site A-1 Public Parking Condominium, or the subject portion 

thereof.  If the Developer delivers a Reply Notice setting forth its proposed terms of a purchase 

of Site A-1 or the Site A-1 Public Parking Condominium, or the subject portion thereof, as 

provided above, and the City agrees to the purchase price set forth in the Reply Notice, then the 

Developer’s staff and the City’s staff, each acting in their sole discretion, shall negotiate the 

terms, conditions and form of the purchase and sale agreement within sixty (60) Days of the 

Developer’s delivery of its Reply Notice.  If the Developer and the City’s staff, each acting in 

their sole discretion, reach agreement on the terms, conditions and form of the purchase and sale 

agreement as provided in this Section 12.2 above, then the City staff shall undertake such actions 

as are necessary to bring the purchase and sale agreement to the City Council for consideration 

within forty-five (45) Days after reaching such tentative agreement (the “Tentative Agreement 

Date”).  Nothing herein shall be deemed a pre-commitment on behalf of either of the Parties to 

reach agreement on the terms and conditions of the purchase and sale agreement or a 
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representation that the City Council will approve the purchase and sale agreement.  Without 

limiting the generality of the foregoing, the Developer acknowledges that the City Council’s 

approval of the purchase and sale agreement will be subject to those public hearings, notices and 

subsequent approvals as may be required by law, provided that the Developer shall have the right 

(but not the obligation) to require that the purchase and sale agreement entered into between the 

Parties for the sale of Site A-1 or the Site A-1 Public Parking Condominium, or the subject 

portion thereof pursuant hereto be conditioned upon final City Council and any other applicable 

governmental approval of the purchase and sale agreement and the transaction contemplated 

therein be obtained (with all periods in which such City Council or other governmental action 

may be administratively or legally challenged having expired with no such challenge having 

been filed, or if filed, resolved and terminated to the sole satisfaction of the Developer) within 

seventy-five (75) Days of the Tentative Agreement Date (or such longer period as may be 

agreeable to the Developer). 

 

12.3 Right of Developer to Proceed 

 

  If the Developer does not provide a Reply Notice to the City within forty-five (45) 

Days after the receipt of the Offering Notice as set forth in Section 12.2 above, then the 

Developer’s Right of First Offer under this Section 12.0 shall terminate and be of no further 

force or effect.  If the Developer provides a Reply Notice but (a) the City rejects the purchase 

price proposed in such Reply Notice by written notice to the Developer, (b) the Developer’s staff 

and the City’s staff are unable after good faith negotiations to agree upon the terms, conditions 

and form of the purchase and sale agreement within sixty (60) Days after the Developer’s 

delivery of the Reply Notice (each acting in its sole and absolute discretion), (c) the City Council 

does not timely approve any purchase and sale agreement presented for its consideration within 

forty-five (45) Days of the Tentative Agreement Date, or (d) the City Council timely approves 

the purchase and sale agreement presented for its consideration within forty-five (45) Days of the 

Tentative Agreement Date but the governmental action(s) approving such purchase and sale 

agreement are administratively or legally challenged and such challenge is not resolved in 

accordance with the last sentence of Section 12.2 above, then the City shall be free to thereafter 

enter into a transaction for sale of Site A-1 or the Site A-1 Public Parking Condominium, or the 

subject portion thereof, to a third party, subject to the provisions of this Section 12.3 below.  If 

the Developer did timely deliver a Reply Notice to the City:  (1) the City shall have the right to 

proceed with the transaction with such third party for a purchase price that is not materially less 

favorable to the Developer than the greatest of (A) the purchase price set forth in the last written 

offer, if any, from the Developer, (B) the purchase price set forth in the last form of the purchase 

and sale agreement (if any) which the Developer proposed prior to the expiration of the sixty 

(60) Day negotiating period described above, or (C) the Purchase Price approved by the City 

Council.  The purchase price shall be deemed “materially less favorable” if it is more than five 

percent (5%) less than the greatest of the prices set forth in clauses (A), (B) or (C) of the 

immediately preceding sentence.  If the transaction with such third party is not entered into by 

the twelve (12) month anniversary of the expiration of the sixty (60) Day negotiating period 

referenced in Section 12.3 above, or if the Developer timely delivers the Reply Notice and the 

proposed subsequent transaction would be concluded for a purchase price that is materially less 

favorable to the Developer than the greatest of that set forth in clauses (A), (B) or (C) of this 

Section 12.3 above, then, in such event, the City shall not thereafter enter into an agreement for 
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sale of Site A-1 or the Site A-1 Public Parking Condominium, or portion thereof, to a third party 

(other than the City) without first giving the Developer another Right of First Offer in 

accordance with the provisions of this Section 12.0.  

 

12.4 Termination of Right of First Offer 

  

The Developer’s rights under this Section 12.0 shall survive with respect to Site 

A-1 or the Site A-1 Public Parking Condominium, or any portion thereof, until the earliest of:  

(i) upon the conclusion of a transaction between the City and a third-party transferee following 

the City’s compliance with the applicable requirements of this Section 12.0 for Site A-1 or the 

Site A-1 Public Parking Condominium, or the subject portion thereof or interest therein; or (ii) 

upon the termination of the Developer’s Right of First Offer pursuant to Section 12.3 above.  

For purposes of clarity, notwithstanding a sale of one or more portions of or interests in Site A-1 

or the Site A-1 Public Parking Condominium, or a portion thereof, to a third party following 

compliance with the provisions of this Section 12.0 with respect to such sale(s), the Right of 

First Offer shall continue to apply to all remaining portions of or interests in Site A-1 or the Site 

A-1 Public Parking Condominium until such remaining portion(s) of or interests in Site A-1 and 

the Site A-1 Public Parking Condominium is (are) sold or the Developer’s rights under this 

Section 12.0 are otherwise terminated.  The Developer’s rights under this Section 12.0 do not 

expire or terminate as to any portion of or interest in Site A-1 as to which the City retains fee 

title until the provisions of this Section 12.0 are complied with by the City with respect to such 

portion of or interest in Site A-1 or the Site A-1 Public Parking Condominium and until such 

right terminates by the provisions of this Section 12.4 above.  In any event, the Right of First 

Offer herein is personal to the Developer or any person or entity that owns the Site or the Site 

A-1 Retail Condominium or an interest therein, and in no event, shall the Developer have the 

right to assign or otherwise transfer that right to any other person or entity except for any person 

or entity acquiring an ownership interest in the Site or the Site A-1 Retail Condominium. 

 

12.5 Memorandum of Right of First Offer 

   

The Parties agree to cause the Site A-1 Memorandum of Right of First Offer to be 

recorded against Site A-1 and the Site A-1 Public Parking Condominium, which shall include 

specific reference to the foregoing Right of First Offer.  The terms of this Section 12.0 shall 

survive any termination of this Contract. 

 

[Signatures Contained on Following Pages] 
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 IN WITNESS WHEREOF, the Parties have executed this Contract as of the date first set 

forth above. 

 

“DEVELOPER” 

 

CULVER PUBLIC MARKET, LLC, 

a Delaware limited liability company 

 

 

By: Regency Centers, L.P., 

a Delaware limited partnership, 

its Managing Member 

 

By: Regency Centers Corporation,  

a Florida corporation,  

its General Partner 

 

       By:  ________________________________ 

       Name:  John Nahas 

       Its:  Vice President, Investments 

     

[Signatures Conclude on Following Page] 
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“CITY” 

 

CITY OF CULVER CITY, 

a municipal corporation  

 

 

      By:  ____________________________________ 

       John M. Nachbar 

       City Manager 

 

      APPROVED AS TO CONTENT: 

 

 

      By:  ______________________________ 

       Sol Blumenfeld 

       Community Development Director 

 

      ATTEST: 

 

 

      By:  ______________________________ 

       Jeremy Green 

City Clerk 

 

      APPROVED AS TO FORM: 

 

 

      By:  _____________________ 

       Carol Schwab 

       City Attorney 

 

 

      By:  _________________________________ 

       KANE, BALLMER & BERKMAN 

       City Special Counsel
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Exhibit A 

 

Form of Assignment of Construction Contract 
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EXHIBIT “A” 

LEGAL DESCRIPTION 

 

 

EXHIBIT “A” – LEGAL DESCRIPTION 

CULVER CITY, CALIFORNIA 

Page 1 of 1 

IN THE CITY OF CULVER CITY, COUNTY OF LOS ANGELES, STATE OF CALIFORNIA, BEING PARCEL 1 OF PARCEL 

MAP NO. 74999 AS PER MAP FILED IN BOOK 402, PAGES 47 AND 48 OF PARCEL MAPS, IN THE OFFICE OF THE 

REGISTRAR – RECORDER/COUNTY CLERK OF SAID COUNTY. 

 

THIS DESCRIPTION WAS PREPARED BY ME, OR UNDER MY SUPERVISION, IN CONFORMANCE WITH THE 

PROFESSIONAL LAND SURVEYORS’ ACT. 

 

 

 

 

 

__________________________________________________ 

PASCAL R. APOTHELOZ  P.L.S. 7734                         05/17/19                                      
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ASSIGNMENT OF PLANS, REPORTS, AGREEMENTS, AND DATA 

 

 FOR VALUE RECEIVED, the receipt and sufficiency of which are hereby 

acknowledged, CULVER PUBLIC MARKET, LLC, a Delaware limited liability company (the 

“Developer”), effective upon the Effective Date (as hereinafter defined), does hereby, pursuant 

to this Assignment of Plans, Reports, Agreements, and Data (this “Assignment”), to the extent 

assignable, assign, pledge, transfer and set over to the CITY OF CULVER CITY, a municipal 

corporation (the “City”), all of its rights, title and interest in and to the following (collectively, 

the “Plans, Reports, Agreements, and Data”):  any and all plans, drawings, studies, reports and 

related documents concerning that certain real property described in Attachment 1 attached 

hereto and incorporated herein by this reference (“Site A-1”), and all amendments, 

modifications, supplements, general conditions and addenda thereto, including, without 

limitation, Environmental Reports (as hereinafter defined), all architectural and engineering 

plans, any architect’s agreement entered into hereafter (the “Architect’s Agreement”) by and 

between the Developer and any architect engaged to perform services with respect to Site A-1 

(the “Architect”) and those certain plans and specifications referred to therein, and all 

amendments, modifications, supplements, general conditions and addenda thereto (collectively, 

the “Architectural Plans”) prepared by the Architect for the account of the Developer in 

connection with the development of certain real property located on Site A-1.  Effective upon the 

Effective Date, the Plans, Reports, Agreements, and Data, including, without limitation, the 

Architect’s Agreement and the Architectural Plans, are hereby assigned as consideration for the 

City’s execution of that certain Development and Construction Contract for Public 

Improvements (the “DCC”), dated ______________________, 2019 and entered into by and 

between the Developer and the City.  “DCC” as used herein shall mean, refer to and include the 

DCC, as well as any riders, exhibits, addenda, implementation agreements, amendments and 

attachments thereto or other documents expressly incorporated by reference in the DCC.  Any 

capitalized term not herein defined shall have the same meaning as set forth in the DCC.  The 

DCC is hereby incorporated herein by this reference.  For purposes hereof, “Environmental 

Reports” means any “Phase I” and/or “Phase II” investigations of the Property, and all final 

reports and test results (not including drafts) provided by the Developer’s environmental 

consultant. 

 

The “Effective Date” shall be the date on which the City terminates the DCC as a result 

of an Event of Default by the Developer thereunder and elects, pursuant to Section 10.17 of the 

DCC, to take assignment of the Plans, Reports, and Data.  Effective upon the Effective Date, the 

City shall have the right, but not the obligation, at any time to take such action as the City may at 

any time or from time to time determine to be necessary or desirable in order to cure any default 

by the Developer under the Architect’s Agreement, including, without limitation, the protection 

of the Developer’s rights with respect to the Architectural Plans or to protect the rights of the 

Developer thereunder.  The Developer shall indemnify and hold harmless the City against any 

liabilities, claims, costs or expenses, including reasonable attorneys’ fees, accruing under the 

Architect’s Agreements prior to the Effective Date.  The Developer shall be released from all 

liability under the Architect’s Agreements from and after the Effective Date.  The indemnities 

contained in this paragraph shall not extend to any actions, suits, claims, demands, liabilities, 

losses, damages, obligations, costs or expenses caused to the extent arising from the acts or 
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omissions of the indemnified party.  The Developer agrees to have each Architect engaged to 

perform services in connection with Site A-1 execute a Consent in the form attached hereto. 

 

 Upon the Effective Date, the City may exercise its rights hereunder and take possession 

of and title to the Plans, Reports, Agreements, and Data.  The Developer shall deliver possession 

of and title to the Plans, Reports, Agreements, and Data to the City promptly upon the City’s 

written request.  The City hereby acknowledges and agrees that any Plans, Reports, Agreements, 

and Data which are assigned to the City (or its successors or assigns) pursuant to this Assignment 

shall be strictly on an “as is, with all faults” basis, and the City hereby acknowledges and agrees 

that the Developer shall not be deemed to have made any representation or warranty whatsoever 

as to the quality, accuracy, utility, or compliance with law of the Plans, Reports, Agreements, 

and Data, and the City (and its successors and assigns) shall utilize and/or rely on any of the 

Plans, Reports, Agreements, and Data at its sole risk.   

 

 The Developer and the Architect, by executing the Consent to this Assignment, agree that 

the City does not assume any of the Developer’s obligations or duties concerning the Architect’s 

Agreement and the Architectural Plans, including, without limitation, the obligation to pay for 

the preparation of the Architect’s Agreement and the Architectural Plans, until and unless the 

Effective Date has occurred.   

 

 The Developer hereby represents and warrants to the City that, except for any assignment 

as may be required by the construction lender (if any) and/or the DDA, no previous assignment 

of its interest in the Plans, Reports, Agreements, and Data, including, without limitation, the 

Architect’s Agreement and the Architectural Plans, has been made, and the Developer agrees not 

to assign, sell, pledge, transfer, mortgage or otherwise encumber its interest in the Plans, Reports, 

Agreements, and Data, including, without limitation, the Architect’s Agreement and the 

Architectural Plans, so long as this Assignment is in effect, except for any assignment, sale, 

pledge, transfer, mortgage, or other encumbrance that is (i) subject and subordinate to the City’s 

rights under this Assignment, (ii) consented to by the City, such consent not to be reasonably 

withheld, conditioned, or delayed, or (iii) made in connection with a transfer that is permitted 

pursuant to the DCC. 

 

 Upon Completion of the Public Parking Improvements in accordance with the DCC, this 

Assignment shall automatically terminate. 

 

This Assignment shall be binding upon and inure to the benefit of the heirs, legal 

representatives, assigns, or successors in interest of the Developer and the City. 

 

 

[remainder of page intentionally left blank] 

  



 

 Page 3 of 4  
 

4844-4453-4933, v. 1 

IN WITNESS WHEREOF, the Developer has caused this Assignment of Plans, Reports, 

Agreements, and Data to be executed as of ______________________, 20____. 

 

   “DEVELOPER” 

 

CULVER PUBLIC MARKET, LLC, 

a Delaware limited liability company 

 

By: Regency Centers, L.P., 

a Delaware limited partnership, 

its Managing Member 

 

By: Regency Centers Corporation,  

a Florida corporation,  

its General Partner 

 

Date:  _________________    By:  ________________________________ 

       Name:  John Nahas 

         Vice President, Investments 
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CONSENT 
 

The undersigned has prepared or will prepare the Architectural Plans and hereby consents 

to the above Assignment.  The undersigned also agrees that in the event of a breach by the 

Developer of any of the terms and conditions of the Architect’s Agreement or any other 

agreement entered into with the undersigned in connection with the Architectural Plans, the 

undersigned shall give written notice to the City of such breach.  The City shall have 60 calendar 

days from the receipt of such notice of default to remedy or cure said default; however, nothing 

herein shall require or obligate the City to cure said default, but only gives it the option to do so. 

 

The undersigned also agrees that in the event of default by the Developer under any of 

the documents or instruments entered into in connection with said Architect’s Agreement, the 

undersigned, at the City’s request, shall continue performance under the Architect’s Agreement 

in accordance with the terms hereof, provided that the undersigned shall be reimbursed in 

accordance with the Architect’s Agreement for all services rendered on the City’s behalf. 

 

Dated:        

 

ARCHITECT: 

___________________________________ 

 

By:         

Name:        

Title:         
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ATTACHMENT 1 

 

LEGAL DESCRIPTION 
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EXHIBIT “A” 

LEGAL DESCRIPTION 

 

 

EXHIBIT “A” – LEGAL DESCRIPTION 

CULVER CITY, CALIFORNIA 

Page 1 of 1 

IN THE CITY OF CULVER CITY, COUNTY OF LOS ANGELES, STATE OF CALIFORNIA, BEING PARCEL 1 OF PARCEL 

MAP NO. 74999 AS PER MAP FILED IN BOOK 402, PAGES 47 AND 48 OF PARCEL MAPS, IN THE OFFICE OF THE 

REGISTRAR – RECORDER/COUNTY CLERK OF SAID COUNTY. 

 

THIS DESCRIPTION WAS PREPARED BY ME, OR UNDER MY SUPERVISION, IN CONFORMANCE WITH THE 

PROFESSIONAL LAND SURVEYORS’ ACT. 

 

 

 

 

 

__________________________________________________ 

PASCAL R. APOTHELOZ  P.L.S. 7734                         05/17/19                                      
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Exhibit C 
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Exhibit D 

 

Condominium CC&Rs 

 

[To Be Negotiated by the Parties Following Closing under the DDA] 
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 DISBURSEMENT PROCEDURES 

 

1. Defined Terms.  As used herein, capitalized terms shall have the meanings set 

forth in the Development and Construction Contract for Public Improvements (the “DCC”) to 

which these Disbursement Procedures are attached as Exhibit E, all attachments and exhibits to 

the DCC (which are hereby incorporated herein by this reference), and any amendments or 

modifications which may be entered into in accordance therewith (collectively, the “Contract”). 

 

2. Deposit and Use of City Funds; Post-Closing Funding Account. 

 

a. City Funds. 

 

(1) Concurrent with the Closing under the DDA, the City shall deposit 

the City Funds into an account opened by the City (the “Post-Closing Funding Account”) to be 

held at a mutually acceptable escrow company (the “Post-Closing Funding Account Holder”) 

in an amount equal to the total Maximum Public Parking Improvements Contribution for the 

Public Parking Improvements as set forth in the Contract, which amount represents the City’s 

share of the projected Public Parking Improvements Costs as calculated and determined pursuant 

to and in accordance with the Contract as of the Effective Date.  The costs incurred by the 

Developer to Develop and Cause Construction of the Public Parking Improvements to 

Completion, including, without limitation, all such costs incurred pursuant to the terms of the 

approved Construction Contract and Additional Contracts, up to but not exceeding the Maximum 

Public Parking Improvements Contribution, shall be paid by the City in accordance with and 

subject to the terms and conditions of the Contract and these Disbursement Procedures.  The City 

shall be responsible, at its sole cost and expense, for any and all costs associated with the Post-

Closing Funding Account, and such costs shall not be included in or applied toward the 

Maximum Public Parking Improvements Contribution.   

 

(2) As interest accrues on the City Funds deposited in the Post-Closing 

Funding Account, such interest shall be and remain the sole property of the City and shall be 

disbursed to the City from time to time.  The principal of the City Funds and any accrued interest 

thereon held in the Post-Closing Funding Account shall not be pledged to any lender, contractor, 

consultant, or other third party, the Developer, or any Developer contractor or consultant, and the 

principal of the City Funds and any accrued interest thereon held in the Post-Closing Funding 

Account shall not constitute security for any loan or other obligation of the City.  Prior to 

disbursement of any City Funds pursuant to and in accordance with the terms of the Contract and 

these Disbursement Procedures, the principal of the City Funds and any accrued interest thereon 

held in the Post-Closing Funding Account shall be owned by the City, in accordance with the 

rights of the City as provided in the Contract and these Disbursement Procedures. 

 

(3) The Developer hereby acknowledges and agrees that neither the 

Developer nor the Contractor, other Developer contractors or consultants, or any third party has 

any lien on or security interest in, or right of setoff in respect of, the City Funds deposited and 

held in the Post-Closing Funding Account, including any accrued interest thereon, for the 

payment of fees and expenses or for any other purpose whatsoever.  Except for the City’s rights 

to closure of the Post-Closing Funding Account and receipt of all remaining City Funds held in 
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the Post-Closing Funding Account including accrued interest, as discussed below, nothing in the 

foregoing shall otherwise allow the City to withdraw the City Funds from the Post-Closing 

Funding Account or to alter these Disbursement Procedures without the written consent of both 

the City and the Developer. 

 

b. Monthly Disbursements. 

 

(1) The City Funds, together with any accrued interest thereon which 

has not been released to the City and has been currently budgeted and appropriated by the City 

for use toward the City’s share of the Public Parking Improvements Costs, shall be held and 

applied to pay for the City’s share of the Public Parking Improvements Costs in accordance with 

the terms of the Contract and these Disbursement Procedures. 

 

(2) Monthly payments from the Post-Closing Funding Account will be 

made to the Developer in accordance with the Contract and these Disbursement Procedures.  The 

City shall maintain and keep accurate records regarding amounts on deposit in the Post-Closing 

Funding Account, including any and all interest earned thereon, and shall provide the Developer 

with monthly statements of the Post-Closing Funding Account, including all interest earned 

thereon.   

 

(3) The Developer shall have the right, upon not less than five (5) 

Business Days’ advance written notice, to inspect the City’s books and records relating to the 

amounts deposited into and disbursed from the Post-Closing Funding Account and the uses of 

such funds.   

 

3. Conditions Precedent to Disbursement of City Funds.  All disbursements of City 

Funds to the Developer shall be used by the Developer for reimbursement of the Public Parking 

Improvements Costs incurred and/or paid by the Developer, including payment to third-party 

contractors, subcontractors or creditors of the Public Parking Improvements, as the case may be, 

upon the City’s approval of the Payment Request (as defined below) and the amount of the 

payment in accordance with these Disbursement Procedures.  Disbursement of any City Funds 

hereunder shall be subject to the satisfaction of all of the following conditions precedent: 

 

a. The Construction Contract shall have been delivered to the City in its final 

executed form;  

 

b. The Assignment of Construction Contract and the Assignment of Plans, 

Reports and Data each shall have been signed by the Developer and consented to by the 

Contractor or architect, respectively, and with respect to any request by the Developer for 

payment of any amounts incurred under any Additional Contract, the City shall have the right to 

withhold authorization of such payment until the contractor under the subject Additional 

Contract shall have also consented to an assignment of its contract in the same general form as 

the Assignment of Construction Contract; 

c. Any Additional Contract under which the Developer is requesting 

payment from the Post-Closing Funding Account shall have been delivered to the City in its final 

executed form;  
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d. The Developer shall have obtained from the Contractor a written estimate, 

based upon the Contractor’s good faith judgment, of what portion of the total maximum 

Construction Contract price is allocable to the performance of the Public Parking Improvements 

Scope of Work, and what portion thereof of the total maximum Construction Contract price is 

attributable to the Off-Site Improvement Costs, and shall have delivered evidence of such 

allocation to the City.  The “Public Parking Improvements Cost Percentage” shall be that 

fraction, expressed as a percentage, (i) the numerator of which shall be the amount allocated to 

the performance of the Public Parking Improvements Scope of Work as set forth in the 

immediately preceding sentence and (ii) the denominator of which shall be the total maximum 

price payable under the Construction Contract (including the construction of both the Public 

Parking Improvements and the Project Improvements), less the Off-Site Improvement Costs.  For 

example purposes only, if the total maximum amount set forth in the Construction Contract for 

the construction of the Public Parking Improvements and the Project Improvements, minus the 

Off-Site Improvement Costs, were Twenty Million and 00/100 Dollars ($20,000,000.00), and the 

amount allocated pursuant to the foregoing to the Public Parking Improvements was Nine 

Million and 00/100 Dollars ($9,000,000.00), then the Public Parking Improvements Cost 

Percentage would be forty-five percent (45%); and 

 

e. The Developer shall not be in default under the Contract beyond any 

applicable notice and/or cure period(s). 

 

4. Disbursements.  Upon satisfaction of all conditions precedent as set forth in 

Section 3 above, the City shall disburse City Funds in the Post-Closing Funding Account once 

per month for application in accordance with the Public Parking Improvements Budget.  The 

amount disbursed from the Post-Closing Funding Account in response to a Payment Request 

shall be in accordance with the provisions of Section 5 below.  The City shall reasonably 

determine whether or not the conditions precedent to its obligation to disburse (or consent to 

disbursement of) City Funds have been satisfied. 

 

5. Documentation of Amounts to be Disbursed for Costs of Public Parking 

Improvements.  Disbursements of City Funds for the payment of the City’s share of the Public 

Parking Improvements Costs shall be conditioned upon submission to the City of a written 

itemized statement or payment request substantially in the form described in this Section 5 (each, 

a “Payment Request”).  The Developer shall submit and deliver a copy of each Payment 

Request to the City.  Each Payment Request shall consist of at least all of the following: 

 

a. A cover letter signed by the Developer and dated as of the date of the 

Payment Request.  The letter must include the period covered by the Payment Request, the 

amount of the Payment Request, the description of work performed, material supplied and/or 

costs incurred or due for which disbursement is requested.  The Developer shall pre-approve all 

third-party invoices submitted to the City for payment, before submittal to the City.  The 

Developer shall include as separate line items on each monthly Payment Request the specific 

amounts due and payable for construction of the Public Parking Improvements consistent with 

the specificity required for such costs by these Disbursement Procedures, including references to 
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the applicable line item(s) on the Public Parking Improvements Budget.  Each Payment Request 

shall be sequentially numbered. 

 

b. A spreadsheet including line items conforming to the Public Parking 

Improvements Budget.  The spreadsheet must set forth the amounts of all disbursements of City 

Funds, including the current Payment Request, and must show the remaining City Fund balances. 

 

c. A summary invoice for the total amount requested, with the amount of 

each backup invoice shown on the summary as a separate line item.  Consultant fees, if any, must 

be shown as a separate line item. 

 

d. Backup invoices or such other appropriate documentation reasonably 

acceptable to the City including, without limitation, approved change order(s), to evidence, 

document, justify and support each line item in the summary invoice, with each backup item 

approved in writing by the Developer. 

 

e. Conditional and unconditional lien releases as required by the City and 

such other additional backup documentation and information as may be reasonably required by 

the City in order to determine the appropriateness of the specific costs for which payment is 

requested (e.g., vouchers, invoices, and architect’s inspector’s and/or engineer’s periodic 

certifications of the percentage and/or stage of construction that has been completed). 

 

6. Approval of Payment Requests; Disbursement of Funds.   

 

a. Each Payment Request shall be subject to the review and reasonable 

approval of the City, which approval shall be limited to the City’s confirming that the Payment 

Request is consistent with and meets all applicable requirements of the terms and conditions of 

the Contract and these Disbursement Procedures.  Any City Funds so disbursed from the Post-

Closing Funding Account shall only be expended by the Developer for the City’s share of the 

Public Parking Improvements Costs as set forth in the approved Public Parking Improvements 

Budget.  A Payment Request shall be submitted not more frequently than once monthly.  

Notwithstanding the foregoing, disbursements of City Funds shall not be withheld or delayed due 

to nonmaterial errors or omissions in the form or content of a Payment Request. The Developer 

shall be diligent in its efforts to respond to all requests by the City for supplemental or corrective 

measures. 

 

b. Except as set forth in Section 6.c below with respect to the concrete work, 

for each category of work or other expense set forth in the Public Parking Improvements Budget, 

the City’s share shall be a fraction, the numerator of which shall be the amount of such line item 

set forth in Column F of the Public Parking Improvements Budget, and the denominator of which 

shall be the amount of such line item set forth in Column H of the Public Parking Improvement 

Budget.   For example purposes, if the Developer incurred $100,000 in costs relating to the 

installation of elevators in the Public Parking Improvements, the Payment Request would set 

forth that the City would be responsible for 82.73% of such $100,000 amount, or $82,730.  
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c. With respect to the concrete work performed in the Public Parking 

Improvements, the City’s share of each separate level of such work shall that percentage set forth  

in the SubCategory column of the Public Parking Improvements Budget (i.e., 18% for the 

Foundations and Level 1, 33% for the Vertical elements to Level 2 and the Level 2 slab, etc.).   

 

d. Any disbursements from the Post-Closing Funding Account shall require 

only written instructions or authorization from the City. 

 

e. Subject to Section 6.f below, within ten (10) Business Days following the 

receipt of any Payment Request, subject to the terms and conditions of the Contract and these 

Disbursement Procedures, the City shall pay (or shall instruct in writing the Post-Closing 

Funding Account Holder to pay) to the Developer (or such third party(ies) as may be requested 

by the Developer), the amount equal to the City’s share of the Public Parking Improvements 

Costs incurred by the Developer as set forth in the subject Payment Request (the “Public 

Parking Improvements Payment Amount”), less a retention of ten percent (10%) (the 

“Retention”) of the Public Parking Improvements Payment Amount.  The Retention shall be 

released by the Post-Closing Funding Account Holder to the Developer for payment to the 

Contractor or other applicable Developer contractors upon Completion of the Public Parking 

Improvements, or sooner as may be required by applicable law or these Disbursement 

Procedures, and consistent with the provisions of the Construction Contract and any Additional 

Contracts. 

 

f. If the City does not approve all or a portion of the Public Parking 

Improvements Payment Amount, then the City shall provide written Notice to the Developer 

within ten (10) -Business Days of receipt of a Payment Request setting forth in specific detail the 

amount at issue and the reason(s) for such disapproval period.  If the City does not object within 

that ten (10) -Business Day period, then the City shall proceed with disbursement of the Payment 

Request and shall promptly instruct the Post-Closing Funding Account Holder to disburse the 

subject Public Parking Improvements Payment Amount to the Developer, less any applicable 

Retention.  If the City timely objects to a Payment Request, then the City shall proceed to 

promptly instruct the Post-Closing Funding Account Holder to disburse to the Developer the 

amounts set forth in the Payment Request (less the applicable Retention), if any, that are not 

contested by the City pursuant to this Section 6.f.  If any portion of the Public Parking 

Improvements Payment Amount is disputed by the City pursuant to this Section 6.f, then the 

Parties shall promptly meet and discuss in good faith the disputed matter and reasonably attempt 

in good faith to resolve any difference in position with respect thereto, and, in that event, each of 

the Parties shall make itself available for such meeting(s) and reasonably negotiate in good faith 

to resolve any difference between the Parties.  In the event that the Parties are not able to resolve 

any differences pursuant to the foregoing within thirty (30) Days of either Party’s request to meet 

and confer on the subject disputed matter, either Party shall have the right to pursue such 

remedies as are available under the Contract, at law, or in equity including, without limitation, 

seeking declaratory relief from a court of competent jurisdiction. 

 

g. Upon Completion of the Public Parking Improvements, or sooner as may 

be required by applicable law or the provisions of the Contract or these Disbursement 
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Procedures, the City shall pay or promptly instruct the Post-Closing Funding Account Holder to 

pay the Retention to the Developer.  

 

7. Termination of Post-Closing Funding Account.  Upon the Developer’s receipt of 

written notice from the City notifying the Developer of the occurrence of any of the following 

events:  (i) a termination of the Contract by either of the Parties; (ii) the Successor Agency’s 

successful exercise of the right of reverter revesting title to the Site in the Successor Agency 

pursuant to the DDA; (iii) Completion of the Public Parking Improvements and payment in full 

of all costs of the Public Parking Improvements and other amounts (if any) due and payable by 

the City under the Contract; (iv) the successful exercise of the City’s Right of First Offer and 

purchase of the Site pursuant to the DDA and the close of escrow for that purchase; or (v) the 

Developer’s written agreement with the City to close the Post-Closing Funding Account and 

disburse all remaining funds therein to the City, the Post-Closing Funding Account shall be 

closed and, except for any amount owing by the City to the Developer for work performed 

and/or events occurring prior to the date of any of the occurrences set forth in the immediately 

preceding clauses (i) through (v), any and all City Funds remaining in the Post-Closing Funding 

Account (including principal and accrued interest thereon, if any) shall be promptly disbursed to 

the City, and all such funds shall be retained by the City as its sole and separate property. 

 

8. Reservation of Rights.  Nothing contained herein shall be construed as restricting, 

limiting, amending or modifying the rights of the Parties in the Contract.  In the event of a 

conflict between the terms of these Disbursement Procedures and the terms of the Contract, the 

terms of these Disbursement Procedures shall control.   
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JRDV Architects  

  JRDV Sub-consultants:  

 International Parking Design 
  LRM - Landscape Architects 
  Ficcadenti Waggoner and Castle - Structural 

Engineers 
 DRC Engineering Inc - Civil Engineering 
 Krazan & Associates, Inc - Structural Engineering 
 International Parking Design  

Grush Construction – General Contractor  
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 SITE A 
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SITE B 
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SITE A -Parking Structure

Parking Structure City 

Contribution

Parking Structure 

Developer

PARKING STRUCTURE

No. SubCategory Description Base Estimate Amount

SITE A -Parking 

Structure

SITE A -Parking 

Structure

SITE A -Parking Structure

Fire Sprinklers $136,900 $74,949 $15,641 $90,590

15 15000 HVAC $875,000 $875,000 $175,060.00

HVAC $875,000 $144,834 $30,226 $175,060

16 16000 Electrical $2,002,295 $2,002,295 $940,441.00

Electrical $1,972,295.00 $778,065 $162,376 $940,441

Switchgear $107,554 $22,446 $130,000

Conduit/Wiring $505,043 $105,398 $610,441

Lighting $165,468 $34,532 $200,000

Photovoltaic System $30,000.00 $0 $0

SUBTOTAL 20,119,490 $7,694,589.00

Fee 804,780 $254,642.25 $53,141.75 $307,784.00

Insurance 313,863 $99,310.67 $20,725.33 $120,036.00

Grand Totals 21,238,133 $6,720,000 $1,402,409 $8,122,409.00

Additional Edison/Utility Relocation $405,000 $405,000

City Allocation 82.73%

CULVER PUBLIC MARKET 4/24/2019

Parking Garage 



SITE A - Retail Bldg SITE A - Sitework SITE B   - Buildings SITE B    - Sitework Offsite

RETAIL BUILDING SITEWORK BUILDINGS SITEWORK OFFSITE

Amount Amount Amount Amount Amount

SITE A - Retail Bldg SITE A - Sitework SITE B   - Buildings SITE B    - Sitework Offsite

$46,310 $0 $0 $0 $0

$699,940.00 $0.00 $0.00 $0.00 $0.00

$699,940 $0 $0 $0 $0

$413,504.00 $220,000.00 $211,100.00 $70,000.00 $147,250.00

$413,504 $190,000 $211,100 $70,000 $147,250

$0 $30,000 $0 $0 $0

$6,546,110.00 $1,679,241.00 $2,208,143.00 $831,596.00 $1,159,811.00

$236,849.00 $92,165.00 $88,326.00 $33,264.00 $46,392.00

$92,370.00 $35,944.00 $34,447.00 $12,973.00 $18,093.00

$6,875,329.00 $1,807,350.00 $2,330,916.00 $877,833.00 $1,224,296.00
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In accordance with approved plans, the Developer will construct a three-and a half-level public 

parking structure that shall provide approximately 177 parking spaces to serve the project and the 

local community. 
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RIDER TO CONTRACT 

This Rider to Contract (this “Rider”) is attached to and incorporated in that certain 

____________________ (the “Agreement”) dated ______________________, 20____, by and 

between CULVER PUBLIC MARKET, LLC, a Delaware limited liability company (the 

“Developer”) and _______________________________, a California corporation (the 

“Contractor”).  This Rider shall form an integral part of the Agreement, and the provisions set forth 

below shall be controlling notwithstanding anything to the contrary in the Agreement.  Wherever 

possible, the provisions of this Rider and the Agreement shall be construed consistently so that each 

is given application to the fullest extent possible consistent with its intent.  All defined terms used in 

this Rider and not otherwise defined herein, shall have the meaning prescribed for such term in the 

Agreement. 

1. The Contractor hereby agrees that, with respect to the work and/or services to be 

performed by the Contractor for the proposed public parking improvements (and not for any portion 

of the private project improvements) under the Agreement (such work and/or services shall 

hereinafter be referred to as the “Public Improvements Services”), the City of Culver City, a 

municipal corporation (the “City”), shall be an express third party beneficiary of the Agreement, 

including, without limitation, a third party beneficiary of all guaranties, warranties, indemnitees, 

defend and hold harmless provisions and remedies provided to the Developer pursuant to the terms 

of the Agreement with the same right and authority to enforce the same either concurrently with or 

separate from the Developer.  Loss, waiver or other limitation on such rights as to the Developer 

shall not affect or impact the City’s rights under those provisions, nor shall any such loss, waiver or 

other limitation on such rights as to the City affect or impact the Developer’s rights under such 

provisions, and each of the Developer and the City shall have the right to separately and 

independently exercise such rights as their interests may appear.  Nothing herein shall limit the 

Contractor’s right to require the Developer’s timely performance of any duties or obligations of the 

Developer in accordance with the terms of the Agreement.  Nothing in this Section 1 shall modify 

the provisions of the Agreement requiring and/or providing for the Contractor to take direction from 

or obtain the approvals of the Developer, and the Contractor shall rely and act upon such directions 

and approvals from the Developer in accordance with the provisions of the Agreement. 

2. Without limiting Section 1 above, the Contractor specifically acknowledges that, with 

respect to the Public Improvements Services, the City shall be an express third party beneficiary of 

the indemnities by the Contractor of the Developer set forth in the Agreement.  The Contractor 

further acknowledges and agrees that the Contractor’s indemnity obligations under those provisions 

to the City are not limited by the insurance coverages that the Contractor is required to maintain and 

if, for any reason such insurance coverages are insufficient to cover all obligations under those 

indemnity provisions, the Contractor shall nevertheless remain responsible to perform those 

indemnity obligations in full.  The Contractor further acknowledges and agrees that the Contractor’s 

indemnity obligations under those provisions shall survive termination of the Agreement. 

3. The City shall also be named as an additional insured in an endorsement to the 

insurance policies required by the Agreement.  The Contractor shall furnish the City with evidence 

that such insurance has been obtained upon execution of this Rider by the Contractor, the Developer 

and the City. 
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4. The Contractor acknowledges that it is acting as an independent contractor in 

performing its obligations under the Agreement and that, notwithstanding anything in the 

Agreement, the Contractor shall in no event be considered an agent or employee of the City, and in 

no event shall the Contractor or any of its employees have any right to participate in any pension 

plan, insurance, bonus, worker’s compensation or similar benefits the City provides for its 

employees.  The Contractor shall be responsible to pay and hold the City harmless from any and all 

payroll and other taxes and interest thereon and penalties therefor which may become due as a result 

of any obligations, services or other matters performed by the Contractor or its agents or employees 

pursuant to the Agreement. 

5. The City neither undertakes nor assumes nor will it have any responsibility or duty to 

the Contractor or to any employee or agent of the Contractor to review, inspect, supervise, pass 

judgment upon or inform the Contractor or any such third party of any matter in connection with the 

design, development or construction of the public parking improvements, whether regarding (i) the 

quality, adequacy or suitability of the plans, whether or not approved by the City, (ii) any labor, 

service, equipment or material furnished to or used in connection with the Public Improvements 

Services, (iii) any person furnishing the same or (iv) other like matters.  The Contractor and all 

employees and agents of the Contractor shall rely upon their own judgment regarding such matters, 

and any review, inspection, supervision, exercise of judgment or information supplied to the 

Contractor or to any such third party by the City in connection with such matters is for the public 

purpose of redeveloping the site, and neither the Contractor nor any third party is entitled to rely 

thereon.  Nothing contained in this Rider shall abrogate, supersede or nullify any right the Developer 

has to approve documents produced by the Contractor as set forth in the Agreement. 

6. Any notices to the City pursuant to the Agreement shall be delivered to the City in the 

manner provided in the Agreement at the address set forth below.  For purposes of this Section 6, a 

general business day on which the Culver City City Hall is closed shall not constitute a business day: 

 

To City: City of Culver City 

Attn:  Mr. Sol Blumenfeld, Community Developer Director 

9770 Culver Boulevard 

Culver City, CA 90232-0507 

 

With a Copy to: City of Culver City 

Attn:  Carol Schwab, Esq., City Attorney 

9770 Culver Boulevard 

Culver City, CA 90232-0507 

 

With a Copy to: Kane, Ballmer & Berkman, City Special Counsel 

Attn:  Todd C. Mooney, Esq. 

515 South Figueroa Street, Suite 780 

Los Angeles, CA 90071 

 

7. For the benefit of the City as well as the Developer, the Contractor shall comply with 

all applicable laws, ordinances, rules, regulations and requirements governing the public parking 

improvements, including, without limitation, current California state laws regarding water 

consumption and stormwater and waste water retention and discharge.  The Contractor shall also, at 
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its expense, procure and maintain all permits, licenses and certificates which may be required at any 

time in connection with the performance of any work or services performed by or through the 

Contractor pursuant to the Agreement, including, without limitation, a Culver City business tax 

certificate.  Without limitation of the foregoing, the Contractor specifically acknowledges and agrees 

that it shall be responsible for complying with all prevailing wage requirements applicable to the 

Contractor’s services under California Labor Code Section 1720 et seq., including any work 

performed by employees, agents or contractors of the Contractor pursuant to the Agreement, and 

including, without limitation, complying with applicable requirements of California Senate Bill No. 

854 signed into law on June 20, 2014. 

8. To the extent that applicable Public Improvements Services have been paid for under 

the Agreement, the Contractor specifically acknowledges and agrees that with respect to the work 

performed, gathered and prepared by the Contractor or caused to be performed, gathered and 

prepared by the Contractor in the Contractor’s performance of the Public Improvements Services, if 

any, the City shall also have the right to exercise and enjoy the benefits of the irrevocable, 

nonexclusive license described therein, including the right to copy, retain and use all computations, 

plans, drawings, studies, specifications, design documents and any other instruments, data, computer 

media and materials gathered or prepared by the Contractor or caused to be gathered or prepared by 

the Contractor in the Contractor’s performance of the Public Improvements Services, if any, at no 

further cost to the City, and without cost, expense or obligation to the Contractor, the Developer or 

any third party, and whether or not the Agreement is terminated for any reason, and whether the 

public parking improvements are developed or not.  All such work product shall be transmitted or 

caused to be transmitted to the City by the Contractor within ten (10) calendar days after a written 

request therefor is made by the City.  The City shall also have the right to exercise and enjoy the 

benefits of such an irrevocable, nonexclusive license, including the right to copy, retain and use all 

such design or other work product produced by any third party contractor whose services are 

retained by the Contractor for the public parking improvements, and the Contractor shall deliver 

such work product to the City within the timeframe described in this Section 8 when the City 

provides the Contractor a written request for such work product.  All written documents that are 

intended for public review shall be provided to the City by the Contractor in a format suitable for 

posting on the Internet.  Any reuse of such drawings, specifications and other documents by the City 

for a purpose other than for the public parking improvements, or any portion thereof, without the 

written agreement of the Contractor shall be at the City’s risk and expense, and without any liability 

or exposure to the Contractor; and the City shall indemnify and hold harmless the Contractor from 

any and all third party claims, damages, losses and expenses arising out of or resulting therefrom. 

9. In maintaining its records of Public Improvements Services and reimbursable 

expenses, the Contractor shall maintain sufficiently detailed records of the Public Improvements 

Services performed by or on behalf of the Contractor and resulting work that are attributable to the 

public parking improvements so that the calculations and resulting costs and expenses attributable to 

the portion of the Contractor’s Public Improvements Services shall be separately identified and 

distinguished from the remaining scope of work performed by or on behalf of the Contractor 

pursuant to the Agreement. 

10. The Contractor acknowledges and agrees that by virtue of its execution and delivery 

of this Rider the Contractor shall have no rights or remedies against the City for any payments due 

by the Developer to the Contractor under the Agreement or for the performance of any of the 
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Developer’s obligations under the Agreement, and the City’s execution of this Rider shall not be 

construed or interpreted in any way as the City’s agreement or consent to be subject to the 

Developer’s obligations under the Agreement or to be a guarantor for the performance of the 

Developer’s obligations under the Agreement.  Except as expressly provided in the last sentence of 

Section 8 above, the City shall have no liability whatsoever to the Contractor due to the City’s 

execution of this Rider or otherwise.   

11. In connection with performance and implementation of the Agreement, the Contractor 

agrees that there shall be no discrimination against or segregation of, any person or group of persons 

on account of race, color, creed, religion, sex, marital status, national origin or ancestry, in the sale, 

lease, sublease, transfer, use, occupancy, tenure or enjoyment of the premises, nor shall the 

transferee himself or herself or any person claiming under or through him or her, establish or permit 

any such practice or practices of discrimination or segregation with reference to the selection, 

location, number, use or occupancy of tenants, lessees, subtenants, sublessees or vendees of the 

premises.  Without limitation of the foregoing, the Contractor further certifies and agrees that all 

persons employed or applying for employment by it and all of its subcontractors, sub-consultants, 

bidders and vendors, are and will be treated equally by it without regard to, or because of race, color, 

religion, ancestry, national origin, sex, age, sexual orientation, pregnancy, childbirth or related 

medical condition, medical condition (cancer related) or physical or mental disability, and in 

compliance with Title VII of the Civil Rights Act of 1964, 42 U.S.C. Section 2000 et seq., the 

Federal Equal Pay Act of 1963, 29 U.S.C. Section 206(d), the Age Discrimination in Employment 

Act of 1967, 29 U.S.C. Section 621 et seq., the Immigration Reform and Control Act of 1986, 8 

U.S.C. Section 1324b et seq., 42 U.S.C. Section 1981, the California Fair Employment and Housing 

Act, Cal. Government Code Section 12900 et seq., the California Equal Pay Law, Cal. Labor Code 

Section 1197.5, Cal. Government Code Section 11135, the Americans with Disabilities Act, 42 

U.S.C. Section 12101 et seq. and all other antidiscrimination laws and regulations of the United 

States and the State of California as they now exist or may hereafter be amended.  The Contractor 

shall allow representatives of the Developer and the City access to its employment records related to 

the Agreement and this Rider during regular business hours to verify compliance with these 

provisions when so requested by the Developer or the City. 

12. In connection with performance and implementation of the Agreement, the Contractor 

agrees to reasonably coordinate its performance of the Public Improvements Services as necessary 

with other consultants or contractors retained by the Developer or the City for the public parking 

improvements. 

13. There shall be no modification, waiver or other alteration or change to the provisions 

of this Rider without the written consent of all of the parties hereto.  In order to evidence their 

agreement to the provisions of this Rider and their incorporation into the Agreement in accordance 

with the terms above, the Contractor, the Developer and the City have separately executed this Rider 

below.  

[Remainder of the Page Intentionally Left Blank] 
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IN WITNESS WHEREOF, the Developer, the City and the Contractor have caused this 

Rider to be executed as of the date first set forth above. 

 

     “DEVELOPER” 

 

CULVER PUBLIC MARKET, LLC, 

a Delaware Limited Liability Company 

 

By: Regency Centers, L.P., 

a Delaware limited partnership, 

its Managing Member 

 

By: Regency Centers Corporation,  

a Florida corporation,  

its General Partner 

 

       By:  ________________________________ 

       Name:  _____________________________ 

       Its:  ________________________________ 

 

[SIGNATURES CONTINUE ON FOLLOWING PAGE] 
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“CITY” 

 

CITY OF CULVER CITY, 

a municipal corporation 

 

 

     By: _________________________________ 

John M. Nachbar 

City Manager 

 

     APPROVED AS TO CONTENT: 

 

 

     By: ______________________________ 

      Sol Blumenfeld 

      Community Development Director 

  

ATTEST: 

 

 

By: ______________________________ 

      Jeremy Green 

City Clerk 

 

     APPROVED AS TO FORM: 

 

 

     By: _________________________________ 

      Carol Schwab 

      City Attorney 

 

 

     By: _________________________________ 

      KANE, BALLMER & BERKMAN 

     City Special Counsel 

[SIGNATURES CONCLUDE ON FOLLOWING PAGE] 
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     “CONTRACTOR” 
 

 

     _____________________________, 

     a California corporation 

     *see notes below 

 

     By: _________________________________ 

     Name: _______________________________ 

     Title: ________________________________ 

 

     By: _________________________________ 

     Name: _______________________________ 

     Title: ________________________________ 

 

*Notes: This document must be executed by the Corporation’s Chief Executive Officer, President or 

Vice-President, on the one hand, and the Corporation’s Chief Financial Officer, Treasurer, Assistant 

Treasurer or Secretary on the other hand. 

 

 



 

4822-5563-5037, v. 22 Exhibit J - 2 

Exhibit J-2 

 

Form of Rider – Consultant Contracts 

 

[behind this page] 

 

 



 

City Contract Requirements (Public Parking) 1 
4843-8089-9733, v. 1 

RIDER TO CONTRACT 

This Rider to Contract (this “Rider”) is attached to and incorporated in that certain 

____________________ (the “Agreement”) dated ______________________, 20____, by and 

between CULVER PUBLIC MARKET, LLC, a Delaware limited liability company (the 

“Developer”) and _______________________________, a California corporation (the 

“Consultant”).  This Rider shall form an integral part of the Agreement, and the provisions set forth 

below shall be controlling notwithstanding anything to the contrary in the Agreement.  Wherever 

possible, the provisions of this Rider and the Agreement shall be construed consistently so that each 

is given application to the fullest extent possible consistent with its intent.  All defined terms used in 

this Rider and not otherwise defined herein, shall have the meaning prescribed for such term in the 

Agreement. 

1. The Consultant hereby agrees that, with respect to the work and/or services to be 

performed by the Consultant for the proposed public parking improvements (and not for any portion 

of the private project improvements) under the Agreement (such work and/or services shall 

hereinafter be referred to as the “Public Improvements Services”), the City of Culver City, a 

municipal corporation (the “City”), shall be an express third party beneficiary of the Agreement, 

including, without limitation, a third party beneficiary of all guaranties, warranties, indemnitees, 

defend and hold harmless provisions and remedies provided to the Developer pursuant to the terms 

of the Agreement with the same right and authority to enforce the same either concurrently with or 

separate from the Developer.  Loss, waiver or other limitation on such rights as to the Developer 

shall not affect or impact the City’s rights under those provisions, nor shall any such loss, waiver or 

other limitation on such rights as to the City affect or impact the Developer’s rights under such 

provisions, and each of the Developer and the City shall have the right to separately and 

independently exercise such rights as their interests may appear.  Nothing herein shall limit the 

Consultant’s right to require the Developer’s timely performance of any duties or obligations of the 

Developer in accordance with the terms of the Agreement.  Nothing in this Section 1 shall modify 

the provisions of the Agreement requiring and/or providing for the Consultant to take direction from 

or obtain the approvals of the Developer, and the Consultant shall rely and act upon such directions 

and approvals from the Developer in accordance with the provisions of the Agreement. 

2. Without limiting Section 1 above, the Consultant specifically acknowledges that, with 

respect to the Public Improvements Services, the City shall be an express third party beneficiary of 

the indemnities by the Consultant of the Developer set forth in the Agreement.  The Consultant 

further acknowledges and agrees that the Consultant’s indemnity obligations under those provisions 

to the City are not limited by the insurance coverages that the Consultant is required to maintain and 

if, for any reason such insurance coverages are insufficient to cover all obligations under those 

indemnity provisions, the Consultant shall nevertheless remain responsible to perform those 

indemnity obligations in full.  The Consultant further acknowledges and agrees that the Consultant’s 

indemnity obligations under those provisions shall survive termination of the Agreement. 

3. The City shall also be named as an additional insured in an endorsement to the 

insurance policies required by the Agreement.  The Consultant shall furnish the City with evidence 

that such insurance has been obtained upon execution of this Rider by the Consultant, the Developer 

and the City. 
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4. The Consultant acknowledges that it is acting as an independent contractor in 

performing its obligations under the Agreement and that, notwithstanding anything in the 

Agreement, the Consultant shall in no event be considered an agent or employee of the City, and in 

no event shall the Consultant or any of its employees have any right to participate in any pension 

plan, insurance, bonus, worker’s compensation or similar benefits the City provides for its 

employees.  The Consultant shall be responsible to pay and hold the City harmless from any and all 

payroll and other taxes and interest thereon and penalties therefor which may become due as a result 

of any obligations, services or other matters performed by the Consultant or its agents or employees 

pursuant to the Agreement. 

5. The City neither undertakes nor assumes nor will it have any responsibility or duty to 

the Consultant or to any employee or agent of the Consultant to review, inspect, supervise, pass 

judgment upon or inform the Consultant or any such third party of any matter in connection with the 

design, development or construction of the public parking improvements, whether regarding (i) the 

quality, adequacy or suitability of the plans, whether or not approved by the City, (ii) any labor, 

service, equipment or material furnished to or used in connection with the Public Improvements 

Services, (iii) any person furnishing the same or (iv) other like matters.  The Consultant and all 

employees and agents of the Consultant shall rely upon their own judgment regarding such matters, 

and any review, inspection, supervision, exercise of judgment or information supplied to the 

Consultant or to any such third party by the City in connection with such matters is for the public 

purpose of redeveloping the site, and neither the Consultant nor any third party is entitled to rely 

thereon.  Nothing contained in this Rider shall abrogate, supersede or nullify any right the Developer 

has to approve documents produced by the Consultant as set forth in the Agreement. 

6. Any notices to the City pursuant to the Agreement shall be delivered to the City in the 

manner provided in the Agreement at the address set forth below.  For purposes of this Section 6, a 

general business day on which the Culver City City Hall is closed shall not constitute a business day: 

 

To City: City of Culver City 

Attn:  Mr. Sol Blumenfeld, Community Developer Director 

9770 Culver Boulevard 

Culver City, CA 90232-0507 

 

With a Copy to: City of Culver City 

Attn:  Carol Schwab, Esq., City Attorney 

9770 Culver Boulevard 

Culver City, CA 90232-0507 

 

With a Copy to: Kane, Ballmer & Berkman, City Special Counsel 

Attn:  Todd C. Mooney, Esq. 

515 South Figueroa Street, Suite 780 

Los Angeles, CA 90071 

 

7. For the benefit of the City as well as the Developer, the Consultant shall comply with 

all applicable laws, ordinances, rules, regulations and requirements governing the public parking 

improvements, including, without limitation, current California state laws regarding water 

consumption and stormwater and waste water retention and discharge.  The Consultant shall also, at 
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its expense, procure and maintain all permits, licenses and certificates which may be required at any 

time in connection with the performance of any work or services performed by or through the 

Consultant pursuant to the Agreement, including, without limitation, a Culver City business tax 

certificate.  Without limitation of the foregoing, the Consultant specifically acknowledges and agrees 

that it shall be responsible for complying with all prevailing wage requirements applicable to the 

Consultant’s services under California Labor Code Section 1720 et seq., including any work 

performed by employees, agents or contractors of the Consultant pursuant to the Agreement, and 

including, without limitation, complying with applicable requirements of California Senate Bill No. 

854 signed into law on June 20, 2014. 

8. To the extent that applicable Public Improvements Services have been paid for under 

the Agreement, the Consultant specifically acknowledges and agrees that with respect to the work 

performed, gathered and prepared by the Consultant or caused to be performed, gathered and 

prepared by the Consultant in the Consultant’s performance of the Public Improvements Services, if 

any, the City shall also have the right to exercise and enjoy the benefits of the irrevocable, 

nonexclusive license described therein, including the right to copy, retain and use all computations, 

plans, drawings, studies, specifications, design documents and any other instruments, data, computer 

media and materials gathered or prepared by the Consultant or caused to be gathered or prepared by 

the Consultant in the Consultant’s performance of the Public Improvements Services, if any, at no 

further cost to the City, and without cost, expense or obligation to the Consultant, the Developer or 

any third party, and whether or not the Agreement is terminated for any reason, and whether the 

public parking improvements are developed or not.  All such work product shall be transmitted or 

caused to be transmitted to the City by the Consultant within ten (10) calendar days after a written 

request therefor is made by the City.  The City shall also have the right to exercise and enjoy the 

benefits of such an irrevocable, nonexclusive license, including the right to copy, retain and use all 

such design or other work product produced by any third party contractor whose services are 

retained by the Consultant for the public parking improvements, and the Consultant shall deliver 

such work product to the City within the timeframe described in this Section 8 when the City 

provides the Consultant a written request for such work product.  All written documents that are 

intended for public review shall be provided to the City by the Consultant in a format suitable for 

posting on the Internet.  Any reuse of such drawings, specifications and other documents by the City 

for a purpose other than for the public parking improvements, or any portion thereof, without the 

written agreement of the Consultant shall be at the City’s risk and expense, and without any liability 

or exposure to the Consultant; and the City shall indemnify and hold harmless the Consultant from 

any and all third party claims, damages, losses and expenses arising out of or resulting therefrom. 

9. In maintaining its records of Public Improvements Services and reimbursable 

expenses, the Consultant shall maintain sufficiently detailed records of the Public Improvements 

Services performed by or on behalf of the Consultant and resulting work that are attributable to the 

public parking improvements so that the calculations and resulting costs and expenses attributable to 

the portion of the Consultant’s Public Improvements Services shall be separately identified and 

distinguished from the remaining scope of work performed by or on behalf of the Consultant 

pursuant to the Agreement. 

10. The Consultant acknowledges and agrees that by virtue of its execution and delivery 

of this Rider the Consultant shall have no rights or remedies against the City for any payments due 

by the Developer to the Consultant under the Agreement or for the performance of any of the 
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Developer’s obligations under the Agreement, and the City’s execution of this Rider shall not be 

construed or interpreted in any way as the City’s agreement or consent to be subject to the 

Developer’s obligations under the Agreement or to be a guarantor for the performance of the 

Developer’s obligations under the Agreement.  Except as expressly provided in the last sentence of 

Section 8 above, the City shall have no liability whatsoever to the Consultant due to the City’s 

execution of this Rider or otherwise.   

11. In connection with performance and implementation of the Agreement, the 

Consultant agrees that there shall be no discrimination against or segregation of, any person or group 

of persons on account of race, color, creed, religion, sex, marital status, national origin or ancestry, 

in the sale, lease, sublease, transfer, use, occupancy, tenure or enjoyment of the premises, nor shall 

the transferee himself or herself or any person claiming under or through him or her, establish or 

permit any such practice or practices of discrimination or segregation with reference to the selection, 

location, number, use or occupancy of tenants, lessees, subtenants, sublessees or vendees of the 

premises.  Without limitation of the foregoing, the Consultant further certifies and agrees that all 

persons employed or applying for employment by it and all of its subcontractors, sub-consultants, 

bidders and vendors, are and will be treated equally by it without regard to, or because of race, color, 

religion, ancestry, national origin, sex, age, sexual orientation, pregnancy, childbirth or related 

medical condition, medical condition (cancer related) or physical or mental disability, and in 

compliance with Title VII of the Civil Rights Act of 1964, 42 U.S.C. Section 2000 et seq., the 

Federal Equal Pay Act of 1963, 29 U.S.C. Section 206(d), the Age Discrimination in Employment 

Act of 1967, 29 U.S.C. Section 621 et seq., the Immigration Reform and Control Act of 1986, 8 

U.S.C. Section 1324b et seq., 42 U.S.C. Section 1981, the California Fair Employment and Housing 

Act, Cal. Government Code Section 12900 et seq., the California Equal Pay Law, Cal. Labor Code 

Section 1197.5, Cal. Government Code Section 11135, the Americans with Disabilities Act, 42 

U.S.C. Section 12101 et seq. and all other antidiscrimination laws and regulations of the United 

States and the State of California as they now exist or may hereafter be amended.  The Consultant 

shall allow representatives of the Developer and the City access to its employment records related to 

the Agreement and this Rider during regular business hours to verify compliance with these 

provisions when so requested by the Developer or the City. 

12. In connection with performance and implementation of the Agreement, the 

Consultant agrees to reasonably coordinate its performance of the Public Improvements Services as 

necessary with other consultants or contractors retained by the Developer or the City for the public 

parking improvements. 

13. There shall be no modification, waiver or other alteration or change to the provisions 

of this Rider without the written consent of all of the parties hereto.  In order to evidence their 

agreement to the provisions of this Rider and their incorporation into the Agreement in accordance 

with the terms above, the Consultant, the Developer and the City have separately executed this Rider 

below.  

[Remainder of the Page Intentionally Left Blank] 
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IN WITNESS WHEREOF, the Developer, the City and the Consultant have caused this 

Rider to be executed as of the date first set forth above. 

 

     “DEVELOPER” 

 

CULVER PUBLIC MARKET, LLC, 

a Delaware Limited Liability Company 

 

By: Regency Centers, L.P., 

a Delaware limited partnership, 

its Managing Member 

 

By: Regency Centers Corporation,  

a Florida corporation,  

its General Partner 

 

       By:  ________________________________ 

       Name:  _____________________________ 

       Its:  ________________________________ 

 

[SIGNATURES CONTINUE ON FOLLOWING PAGE] 
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“CITY” 

 

CITY OF CULVER CITY, 

a municipal corporation 

 

 

     By: _________________________________ 

John M. Nachbar 

City Manager 

 

     APPROVED AS TO CONTENT: 

 

 

     By: ______________________________ 

      Sol Blumenfeld 

      Community Development Director 

  

ATTEST: 

 

 

By: ______________________________ 

      Jeremy Green 

City Clerk 

 

     APPROVED AS TO FORM: 

 

 

     By: _________________________________ 

      Carol Schwab 

      City Attorney 

 

 

     By: _________________________________ 

      KANE, BALLMER & BERKMAN 

     City Special Counsel 

[SIGNATURES CONCLUDE ON FOLLOWING PAGE] 
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     “CONSULTANT” 
 

 

     _____________________________, 

     a California corporation 

     *see notes below 

 

     By: _________________________________ 

     Name: _______________________________ 

     Title: ________________________________ 

 

     By: _________________________________ 

     Name: _______________________________ 

     Title: ________________________________ 

 

*Notes: This document must be executed by the Corporation’s Chief Executive Officer, President or 

Vice-President, on the one hand, and the Corporation’s Chief Financial Officer, Treasurer, Assistant 

Treasurer or Secretary on the other hand. 
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Deadline

1

Developer commences construction of 

Improvements
30 Days after Close of Escrow

2

Developer substantially completes all 

construction of Improvements

24 months after Construction 

Commencement

Task
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EXHIBIT L 

TO 

DEVELOPMENT AND CONSTRUCTION CONTRACT 

 

THIRD PARTY INSURANCE REQUIREMENTS 

 

For the benefit of the City of Culver City and the Successor Agency to the Culver City 

Redevelopment Agency, each Contractor retained by Developer for the development and 

construction of the Public Parking Improvements shall furnish the following insurance with respect 

to the Project or the Services to be performed pursuant to its agreement with Developer 

(“Agreement”): 

1.1 Professional Liability.  If applicable to Contractor’s Services due to design work or 

similar professional services, the Contractor shall obtain for the benefit of the Project or Services 

under the Agreement professional liability insurance, including contractual liability coverage, having 

a minimum limit of $2,000,000 for each claim, and an aggregate limit of $2,000,000 for all claims 

arising out of Services performed under the Agreement.  Such insurance shall be maintained for a 

period of at least three (3) years after completion of the Services.  The professional liability policy 

shall not exclude bodily injury or property damage and shall not have environmental restrictions.  

The professional liability SIR shall not exceed $25,000 unless otherwise approved by the City of 

Culver City.  For the avoidance of doubt, Contractor shall not be obligated to carry the insurance set 

forth in this Section 1.1 if it is not retained by the Developer for the performance of design services.   

1.2 Commercial Liability and Other Insurance.  At all times while the Agreement is in 

effect, Contractor shall maintain in force at its expense: 

1.2.1 General Liability.  Commercial general liability insurance which affords 

coverage at least as broad as Insurance Services Office (ISO) Commercial General Liability 

coverage form ISO CG 00 01, with a per occurrence and aggregate limit of not less than $15,000,000 

(by combination of primary and excess coverage).  Excess or umbrella policies shall follow form or 

provide coverage at least as broad as the primary policies.  No endorsements restricting coverage are 

allowed unless approved in writing by the City of Culver City; and any such limiting endorsement 

that has not been first submitted to the City of Culver City and approved in writing by the City of 

Culver City shall render the commercial general liability insurance policy not in compliance with 

these Third Party Insurance Requirements.  The commercial general liability policy shall not have a 

Completed Operations exclusion.  The commercial general liability policy deductible or SIR shall 

not exceed $100,000. 

1.2.2 Worker’s Compensation.  Worker’s compensation insurance as required by 

California law.  Employer’s Liability insurance shall also be provided with not less than a 

$1,000,000 limit per accident or occupational illness for bodily injury or disease.  Evidence of 

insurance for worker’s compensation coverage must include a waiver of subrogation endorsement in 
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favor of Developer, the City of Culver City, the Successor Agency to the Culver City 

Redevelopment Agency, and their respective members, directors, officials, officers, employees, 

agents and consultants. 

1.2.3 Business Auto.  Business automobile liability insurance to insure Contractor 

for operations of all hired, owned, and non-owned vehicles with coverage at least as broad as ISO 

CA 00 01 covering Symbol 1 (“Any Auto”) with limits for each accident of not less than $5,000,000 

Combined Single Limit.  No endorsements restricting coverage are allowed unless approved in 

writing by the City of Culver City; and any such limiting endorsement that has not been first 

submitted to the City of Culver City and approved in writing by the City of Culver City shall render 

the business automobile liability insurance policy not in compliance with these Third Party Insurance 

Requirements. 

1.2.4 Property.  During construction of the Public Parking Improvements, insurance 

for the property under construction shall be provided under an “all risk” course of construction 

policy (“builder’s risk”) on a completed value basis with coverage at least as broad as ISO form CP 

10 30, including loss by flood and earthquake.  The builder’s risk insurance shall include coverage 

for delay in start-up (i.e. “business income”) in an amount based on a Probable Maximum Loss 

Analysis reasonably acceptable to the City of Culver City. 

1.2.5 Contractor’s Pollution Liability.  During construction of the Public Parking 

Improvements, Contractor shall maintain Contractors Pollution Liability insurance covering bodily 

injury and property damage liability, and clean up expense with a limit no less than $5,000,000 per 

incident. 

1.2.6 All insurance required under these Third Party Insurance Requirements, with 

the exception of Sections 1.1 and 1.2.2, shall provide or be endorsed to provide status as additional 

insureds for (a) the City of Culver City, its elected and appointed officials, officers, agents, 

employees, and representatives and (b) the Successor Agency to the Culver City Redevelopment 

Agency, its elected and appointed officials, officers, agents, employees, and representatives.  If 

additional insured status is provided by automatic (“blanket”) endorsement or provision within the 

body of the policy document, the endorsement or complete policy provision must be submitted and 

approved by the City of Culver City prior to commencement of work. 

1.2.7 All insurance required under Sections 1.2.1, 1.2.3, 1.2.4, and 1.2.5 above, 

shall be primary, and any insurance carried by Developer, the City of Culver City, or the Successor 

Agency to the Culver City Redevelopment Agency shall be non-contributory. 

1.3 Intentionally Omitted. 

1.4 Certificates of Insurance.  At the time of commencement of Services under the 

Agreement, certificates of insurance and policy endorsements reflecting the actual maintenance and 

validity of the insurance policies required by these Third Party Insurance Requirements shall be filed 

by Contractor with Developer and the City of Culver City for review and approval as to sufficiency 

and as to form.  Additionally, Contractor shall file with Developer and the City of Culver City the 

provision in the insurance policies that expressly allows, but does not require, third parties or 

additional insureds, as applicable, to pay the applicable deductible or SIR if Contractor fails to do so, 
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as described below in Section 1.9.  All insurance policies required by these Third Party Insurance 

Requirements shall contain or shall be endorsed to contain the following provision: “not to be 

canceled or non-renewed without thirty (30) days’ prior written notice (ten (10) days’ prior notice for 

cancellation for nonpayment of premium) to the City of Culver City.” 

1.5 Term of Insurance.  The insurance to be obtained hereunder shall be effective 

beginning upon commencement of Services under the Agreement and shall continue through 

Completion of the Project. However, coverage for the Completed Operations hazard under the 

commercial general liability insurance and excess umbrella policies shall continue in effect through 

the date which is ten (10) years after Completion of the Public Parking Improvements.  Contractor 

shall have the right to change insurance carriers only if such change is without prejudice to any claim 

(asserted or unasserted) of Developer, the City of Culver City, or the Successor Agency to the 

Culver City Redevelopment Agency, and this is confirmed in writing to the City of Culver City by 

the new insurance carrier, whether asserted or unasserted, and Contractor shall deliver a certified 

copy of such proposed replacement insurance certificate to the City of Culver City at least thirty (30) 

days prior to the expiration date of Contractor’s insurance policy then in effect.  If the terms of 

coverage (other than limits as set forth above) of such policies are reasonably unacceptable to the 

City of Culver City, then Contractor shall at the City of Culver City’s request, but at Contractor’s 

expense, revise its coverage or obtain additional coverage, as the City of Culver City may deem 

appropriate.  Any such changes in coverage requested by the City of Culver City shall not affect the 

terms for insurance coverage required for the benefit of Developer without its respective written 

consent. 

1.6 Waiver of Subrogation.  All insurance policies required by these Third Party 

Insurance Requirements, including worker’s compensation insurance, shall be endorsed to waive 

subrogation against Developer, the City of Culver City, the Successor Agency to the Culver City 

Redevelopment Agency, and their respective members, directors, officials, officers, employees, 

agents and consultants, or shall specifically allow Contractor and others providing insurance 

evidence in compliance with these Third Party Insurance Requirements to waive their right of 

recovery prior to a loss.  Developer shall include in its agreement with the Contractor a waiver of all 

rights of recovery against the City of Culver City, the Successor Agency to the Culver City 

Redevelopment Agency, and their respective members, directors, officials, officers, employees, 

agents and consultants.  Contractor shall require that each contractor and consultant retained by the 

Contractor on the Public Parking Improvements provide similar waivers in writing each in favor of 

the City of Culver City, the Successor Agency to the Culver City Redevelopment Agency, and their 

respective members, directors, officials, officers, employees, agents and consultants. 

 

1.7 Contractor Requirements.  Developer shall cause Contractor to maintain the same 

insurance coverage as required in these Third Party Insurance Requirements, unless otherwise first 

approved in writing by the City Manager or designee on behalf of the City of Culver City in advance 

of such Contractor’s entry on to Site A-1, and the Contractor shall provide Developer and the City of 

Culver City with evidence of such insurance. 

1.8 Ratings of Insurance Carriers.  All insurance listed in these Third Party Insurance 

Requirements, above, shall be issued by companies licensed to do business in the State of California, 

with a claims paying ability rating of “BBB” or better by S&P (and the equivalent by any other 

Rating Agency) and a rating of A-:VII or better in the current A.M. Best’s Insurance Reports. 
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1.9 Additional Insureds.  All liability insurance policies required by these Third Party 

Insurance Requirements, except professional liability insurance policies, shall allow, but not require, 

third parties or additional insureds, as applicable, to pay any applicable SIR if the Named Insured 

fails to do so.  Notwithstanding, however, for each insurance coverage, except professional liability 

insurance policies, that has a SIR provision, Contractor shall be responsible for paying the applicable 

SIR for all insurance and shall be liable to the City of Culver City and the Successor Agency to the 

Culver City Redevelopment Agency for said payments in the same manner as those interests would 

have been protected had the policies not contained a SIR provision.  Any deductible or SIR amount 

shall be shown on any “evidence of insurance” provided to the City of Culver City and the Successor 

Agency to the Culver City Redevelopment Agency. 

 1.10 No Limit on Indemnity Obligations.  Insurance provided pursuant to these Third 

Party Insurance Requirements shall not limit the indemnity obligations of Contractor benefitting the 

City of Culver City and the Successor Agency to the Culver City Redevelopment Agency to the 

fullest extent permitted by law. 
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LUMP SUM 

CONTRACT FOR CONSTRUCTION 

of 

CULVER PUBLIC MARKET 

between 

CULVER PUBLIC MARKET, LLC 

a Delaware limited liability company 

and 

Ed Grush General Contractor, Inc. 

Dated April_____, 2019 
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AGREEMENT 

BETWEEN OWNER AND CONTRACTOR 

THIS AGREEMENT, entered into as of lApril    , 2019 by and between Culver Public Market, 

LLC, a Delaware limited liability company (the "Owner") and General Contractor, Ed Grush General 

Contractor, Inc. (the "Contractor"), for the construction of the Culver Public Market (the "Project") 

described in the Contract Documents listed on Exhibit A hereto. 

WITNESSETH: 

For and in consideration of the mutual covenants and conditions herein contained, and other good 

and valuable consideration, the parties hereto, intending to be legally bound, do hereby covenant and 

agree as follows: 

ARTICLE I 

DEFINITIONS AND ATTACHMENTS 

Section 1.1 Certain Defined Terms.  As used herein, the term: 

1.1.1 "Agreement" means this Agreement between Owner and Contractor, including 

all schedules, exhibits, attachments and other documents annexed hereto and made part hereof or 

incorporated herein by reference, as well as any addenda hereto or modifications hereof made and entered 

into as provided herein. 

1.1.2 "Application for Payment" has the meaning ascribed to it in Section 11.1. 

1.1.3 "Architect" means that certain person or entity designated from time to time by 

the Owner as the Architect by written notice delivered to the Contractor as herein provided.  As of the 

date of this Agreement, the Architect is JRDV.   

1.1.4 "Change Order" has the meaning ascribed to it in Section 7.1. 

1.1.5 "Contract Documents" means this Agreement, the General Conditions of the 

Contract and any Special Conditions, the Drawings, the Specifications, all documents incorporated by 

reference into any of the foregoing documents, and all other documents, if any, set forth in the Schedule 

of Contract Documents attached hereto as Exhibit A.  The following order of precedence shall apply in 

the case of direct, irresolvable conflicts among the Contract Documents: (i) all executed Change Orders 

(with the latest taking precedence); (ii) this Agreement; (iii) the General Conditions of the Contract; (iv) 

the Specifications; and (v) all other Contract Documents. (with the order of precedence of such document 

being the order listed on Exhibit A attached hereto).  Contractor shall promptly notify Owner of any 

conflict or inconsistency among any of the components of the Contract Documents, with the resolution of 

such conflict or inconsistency to be made by Owner and provided to Contractor in writing.  Requirements 

contained in one component of the Contract Documents and not contained in another component of the 

Contract Documents shall not be deemed a conflict or inconsistency. 

1.1.6 "Contract Sum" means the lump sum amount to be paid to Contractor, as 

described in Section 5, and as may be adjusted pursuant to the terms of this Agreement. 

1.1.7 "Contractor's Fee" has the meaning ascribed to it in Section 6.1. 



 

2 
Construction Agreement (LUMP) v.2018.10.08 
DRAFT -Lump Sum Revised 25 million insurance coverage Template 1-2019 with approved revisions 

1.1.8 "Contractor's Representative" means the person designated from time to time by 

the Contractor as its representative in a notice delivered to the Owner as herein provided. As of the date of 

this Agreement, the Contractor's Representative is John Vega.  Contractor's Representative shall not be 

changed without ten (10) days advance written notice to, and reasonable approval of, the Owner. 

1.1.9 "Drawings" means, collectively, (i) the drawings listed in Exhibit A, (ii) such 

additional plats, drawings, profiles, typical cross-sections, general cross-sections, working drawings and 

supplemental drawings concerning the Work as may hereafter be issued and approved by the Owner's 

Representative, and (iii) such amendments to any of the foregoing documents as may be issued and 

approved by the Owner's Representative. 

1.1.10 "Construction Change Directive” means a written order issued by the Owner on 

the form attached hereto as Exhibit E for a change in the Work or Contract Documents, which may or 

may not require an adjustment in the Contract Sum or Contract Time under other provisions of the 

Contract Documents. 

1.1.11 "Final Completion" has the meaning ascribed to it in Section 8.6.1 of the General 

Conditions. 

1.1.12 "Final Payment" has the meaning ascribed to it in Section 12.1. 

1.1.13 "General Conditions" means the General Conditions of the Contract for 

Construction of the Project attached hereto as Exhibit B. 

1.1.14 "Jobsite" means the area designated by the Owner as the area on which the Work 

is to be performed hereunder and such other areas as may be designated by the Owner's Representative 

for access thereto and for the storage of the Contractor's materials and equipment. 

1.1.15 "Modification" means (1) a written addendum to the Contract Documents signed 

by both the Owner and the Contractor or (2) a Change Order. 

1.1.16 "Notice to Proceed" means a notice given by the Owner to the Contractor in 

which the Contractor is instructed to proceed with the Work. 

1.1.17 “Owner's Representative" means the person designated from time to time by the 

Owner as its representative in a notice delivered to the Contractor as herein provided. As of the date of 

this Agreement the Owner's Representative is Tom Middleton. 

1.1.18 "Project Schedule" has the meaning ascribed to it in Section 4.8.1 of the General 

Conditions. 

1.1.19 "Schedule of Values" means a schedule, prepared by the Contractor and 

approved by the Owner's Representative, allocating the entire Contract Sum among the various portions 

of the Work, and including the Contractor's Fee as a single separate item. The Schedule of Values shall be 

prepared in such form and supported by such data to substantiate its accuracy as the Owner's 

Representative or Owner's lender(s) may require, and shall be used as a basis for reviewing the 

Contractor's Applications for Payment. 

1.1.20 "Special Conditions" means the Special Conditions of the Contract for 

Construction of the Project, if any, attached hereto as an Exhibit. 
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1.1.21 "Specifications" means the specifications listed in Exhibit A and all additions 

thereto hereafter issued by the Architect and approved by the Owner.  

1.1.22 "Subcontract Sum" means the total amount stipulated in the Subcontract to be 

paid by the Contractor to the Subcontractor for the Subcontractor's performance of the Subcontract.  

1.1.23 "Subcontractor's Percentage of Completion" means the percentage of that portion 

of the Subcontractor's Work which has actually been completed.  

1.1.24 "Subcontractor's Schedule of Values" means a schedule, prepared by the 

Contractor or the Subcontractor and approved by the Owner's Representative, allocating the entire 

Subcontract Sum among the various portions of the Subcontractor's Work. The Subcontractor's Schedule 

of Values shall be prepared in such form and supported by such data to substantiate its accuracy as the 

Owner's Representative may require, and shall be used as a basis for reviewing the Contractor's 

Applications for Payment with respect to payments to the Subcontractors included therein. 

1.1.25 "Subcontractor's Work" means that portion of the Work to be performed by the 

Subcontractor under the Subcontract.  

1.1.26 "Subcontractors" means those persons or other entities which contract directly 

with Contractor to furnish any portion of the Work. The term "Subcontractors" does not include any 

person or other entity furnishing materials only. 

1.1.27 "Subcontracts" means those contractual agreements entered into between 

Contractor and Subcontractors in accordance with the provisions of Article 9. 

1.1.28 "Substantial Completion" has the meaning ascribed to it in Section 8.4.1 of the 

General Conditions.  

1.1.29 “Value Engineering” means a process in which the Contractor, utilizing its 

professional skills, knowledge and expertise, works with the Owner and Owner’s professional team to 

review drawings and specifications for the Work and construction methods to be utilized in the 

performance of the Work and recommends to the Owner and architect/engineer changes that will either 

improve the quality of workmanship or materials incorporated into the Work without increasing the Cost 

of the Work, or will lower the cost of the Work without sacrificing quality of such workmanship, design 

intent or materials. 

1.1.30 "Work" means all of the labor, equipment, materials and services to be furnished 

by the Contractor pursuant to the Contract Documents. 

Section 1.2 Meanings of Certain Words.   Whenever the words "directed," "permitted," 

"ordered," "designated," "prescribed," or words of like import are used, it shall be understood that the 

direction, requirements, permission, order, designation, or prescription of the Owner or the Owner's 

Representative is intended. The words "approved," "acceptable," "satisfactory," or words of like import, 

shall mean approved by, or acceptable to or satisfactory to the Owner, unless otherwise expressly stated. 

Section 1.3 Additional Defined Terms.   Terms used in this Agreement which are defined in 

the General Conditions shall have the meanings ascribed to them in the General Conditions. 

Section 1.4 Attachments.   Attached hereto and forming a part of this Agreement are the 

following Exhibits: 
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1.4.1 Exhibit A - Scope of Work and Schedule of Contract Documents 

1.4.2 Exhibit B - General Conditions 

1.4.3 Exhibit C - Project Milestone Dates 

1.4.4 Exhibit D - Interim and Final Waivers of Lien  

1.4.5 Exhibit E - Change Order  

1.4.6 Exhibit F – Construction Change Directive  

1.4.7 Exhibit G - Insurance  

1.4.8 Exhibit H – Payment Procedures 

1.4.9 Exhibit I.1 – Close Out Package 

1.4.10 Exhibit I.2- Close Out Documents 

1.4.11 Exhibit J – Project Description and Approach 

1.4.12 Exhibit K- Clarifications, Inclusions and Exclusions 

1.4.13 Exhibit L- Clever Devices 

1.4.14 Exhibit M- N/A 

1.4.15 Exhibit N- SWPPP & WQMP 

1.4.16 Exhibit O-Geotechnical Engineering Investigation Work Plan, Soils Report 

1.4.17 Exhibit P- Plan Log 

1.4.18 Exhibit Q – Phasing Plan Example 

1.4.19 Exhibit R- Project Specifications 

1.4.20 Exhibit S – Construction Management Plan –City  Example 

1.4.21 Exhibit T – Water Sub-Meter Requirements 

1.4.22 Exhibit U – Pad Certification Endorsements 

1.4.23 Exhibit V – City of Culver Rider 

1.4.24 Exhibit W- Project Staff List 

1.4.25 Exhibit X – Cost Breakdown 
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ARTICLE II 

THE WORK 

Section 2.1 Performance of the Work.   The Contractor shall furnish all supervision, labor, 

materials, tools, equipment, supplies, and services, and shall perform all other acts and supply all other 

things (including, but not limited to, all light, power, water, and sanitary facilities for workmen during the 

progress of the Work) necessary to produce the buildings, structures, improvements and related facilities 

described in the Contract Documents, including all work expressly specified therein and such additional 

work as may be reasonably inferable therefrom, as necessary to produce the results intended by the 

Contract Documents, saving and excepting only such items of work as are specifically stated in the 

Contract Documents not to be the obligation of the Contractor.  

2.2           City Step-In Rights 
  

                                In the event that this Contract is terminated by the City as a result of an Event of 

Default by the Developer hereunder, then, in addition to any other remedies that the City may have at law 

or in equity, the City shall have the right, but not the obligation, to elect, upon written notice to the 

Developer delivered if at all within one hundred eighty (180) Days following such termination, to take an 

assignment of the Construction Contract (and, if elected by the City, each of the Existing Contracts and 

the Additional Contracts) in accordance with an assignment document substantially in the form of the 

Assignment of Construction Contract, and thereafter undertake or cause the commencement and/or 

Completion of the Public Parking Improvements or any portion thereof.  The negotiation and 

documentation of the Construction Contract and the Additional Contracts shall contemplate the possible 

exercise of the foregoing rights.  In the event that the City makes such election to exercise its step-in 

rights, with written notice to the Developer, the Developer agrees to cooperate with the City in good faith 

in in order to effectuate the purposes of this Section 2.11 and the Completion of the Public Parking 

Improvements by the City, including, without limitation, granting any necessary right of entry upon the 

Site or any portion thereof as necessary to effectuate the purposes of this Section. 

  

Additionally, in the event that this Contract is terminated by the City as a result of an 

Event of Default by the Developer hereunder, then, in addition to any other remedies that the City may 

have at law or in equity, the City shall have the right, but not the obligation, to elect, upon written notice 

to the Developer delivered if at all within thirty (30) Days following such termination, to take an 

assignment of the Plans that pertain to the Public Parking Improvements in accordance with the 

Assignment of Plans, Reports and Data, in which event, upon the written request of the City, the 

Developer shall promptly, and no later than ten (10) Business Days after receipt of such request, deliver 

to the City copies of any and all plans, drawings, studies and related documents concerning the Public 

Parking Improvements within the Developer’s possession and control, without representation or warranty 

whatsoever as to the accuracy, completeness, legality, quality and/or utility of any such items, and subject 

to all third party rights therein, for the City’s use in connection with Completion of the Public Parking 

Improvements. 

  

 

ARTICLE III 

THE CONTRACTOR'S DUTIES AND STATUS 

Section 3.1 Representations and Warranties.   Contractor represents and warrants to the 

Owner that Contractor (a) is experienced and skilled in the construction of structures and improvements 

of the type described in the Contract Documents, and (b) has, by careful examination, satisfied itself as to 

(i) the nature, location and character of the Jobsite, including, without limitation, the surface and 
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subsurface (by review of available reports and information) condition of the land and all structures and 

obstructions thereon, both natural and man-made, and all surface and subsurface (by review of available 

reports and information) water conditions of the Jobsite and the surrounding area, as more specifically 

provided in Section 4.1.2 of the General Conditions; (ii) the nature, location and character of the general 

area in which the Jobsite is located, including, without limitation, the adjacent property, the Jobsite’s 

climatic conditions, available labor supply, labor cost, equipment supply and equipment cost; (iii) the 

quality and quantity of all materials, supplies, tools, equipment, labor and professional services necessary 

to complete the Work in the manner and in accordance with the time requirements required by the 

Contract Documents; and (iv) all other matters or things which, in the reasonable judgment of the 

Contractor, could in any manner affect the performance of the Work. 

Section 3.2 Contractor's Covenant.   The Contractor recognizes and accepts the 

relationship of trust and confidence established between it and the Owner by this Agreement.  Contractor 

covenants with the Owner to furnish its best skill and judgment and to cooperate with the Owner's 

Representative and the Architect (and its consultants) in furthering and protecting the interests of the 

Owner.  Contractor further agrees to furnish efficient business administration and superintendence and to 

use every effort to keep an adequate supply of qualified workmen and materials at the Project at all times, 

and to secure execution of the Work in the best and soundest way, and in the most expeditious and 

economical manner consistent with the interests of the Owner. 

Section 3.3 Contractor's Representative.   The Contractor's Representative shall be 

authorized to represent the Contractor in all matters regarding this Agreement and the Project and shall be 

a person acceptable to Owner.  If, at any time, Owner shall advise the Contractor that the Contractor's 

Representative is not acceptable to Owner, Contractor shall forthwith designate a new Contractor's 

Representative acceptable to Owner. 

Section 3.4 Value Engineering Services.   If the Owner requests that the Contractor furnish 

Value Engineering Services after the date of this Agreement, the Contractor shall, at no additional cost to 

Owner, be responsible for reviewing the architectural, civil, mechanical, electrical, plumbing, structural, 

landscaping, lighting, fire protection, signage and other drawings that may be available, along with 

Specifications as they are being developed.  Contractor shall be responsible for making recommendations 

with respect to such factors as constructability, feasibility, project costs, availability of material and labor, 

and time requirements for procurement and construction, installation methods and design criteria. The 

Contractor shall not be responsible for the accuracy, completeness, adequacy or coordination of the 

Drawings and Specifications, or the quality of the engineering and design represented therein unless 

specifically noted in the Contract Documents.  The proceeding notwithstanding, the Contractor is 

obligated under Article 4.1.2 of the General Conditions to review the Drawings and Specifications and to 

satisfy himself of the documents adequacy and coordination prior to commencing the Work.  The final 

Owner-approved value engineering alternates will be as outlined in Exhibit A and may be modified from 

time to time during the project. 

ARTICLE IV 

TIME OF COMMENCEMENT AND COMPLETION 

Section 4.1 Commencement and Completion of the Work.  The Contractor shall 

commence the Work upon receipt of the Notice to Proceed and receipt of permits necessary to commence 

the Work, and shall achieve Substantial Completion of the Work on or before October 23, 2020 

(provided that the Notice to Proceed is issued by May 29, 2019, subject to any extensions of time 

pursuant to the terms of the Contract Documents (the “Substantial Completion Date”).  Final Completion 

shall be achieved on or before November 23, 2020, subject to any extensions of time pursuant to the 

terms of the Contract Documents. 



 

7 
Construction Agreement (LUMP) v.2018.10.08 
DRAFT -Lump Sum Revised 25 million insurance coverage Template 1-2019 with approved revisions 

Section 4.2 Delays.   Time is of the essence in the performance of this Agreement.  The 

Contractor shall take all necessary actions required to remedy any delay due to the fault of the Contractor 

or anyone working under Contractor (e.g. Subcontractors, laborers, materialmen, etc.), including, without 

limitation, providing additional forces to perform the Work, or working overtime at the Contractor's 

expense.  If Substantial Completion of the Work has not been achieved by the Substantial Completion 

Date, then Contractor shall pay to Owner liquidated damages in the amount of ___________ for each day 

of delay or any part thereof that Substantial Completion of the Work is achieved after the Substantial 

Completion Date.  If Final Completion of the Work has not been achieved by the Final Completion Date, 

then Contractor shall pay to Owner liquidated damages in the amount of $3,000.00 for each day of delay 

or any part thereof that Final Completion of the Work is achieved after the Final Completion Date.  

Contractor acknowledges and agrees that such liquidated damages are not a penalty, are a reasonable 

estimate of the Owner’s damages in the event of a delay in the completion of the Work, and that such 

damages are difficult to calculate with certainty.  The amount of liquidated damages due to the Owner 

under this Section shall be credited to the Owner as a deduction from the Cost of the Work, and shall 

result in a reduction of the Contract Sum. Guaranteed Maximum Price.  To the extent such deduction of 

the Cost of the Work is not sufficient to cover the amount of liquidated damages due to Owner under this 

Section, Contractor shall pay to Owner the balance of such liquidated damages within ten (10) days of 

receipt of an invoice therefor.  Additionally, to the extent permitted by law, Contractor hereby agrees to 

defend, reimburse, indemnify and hold Owner and/or its affiliated companies harmless and against any 

and all third party claims and actions asserted against Owner as a result of any delay occasioned by any 

act or omission of Contractor, or anyone working under the Contractor.  Contractor's obligations pursuant 

to this Section shall survive any termination of this Agreement with respect to any act or omission which 

took place prior to such termination. 

Section 4.3 Adverse Weather Conditions.   Contractor shall include in the Project Schedule 

an adequate number of days to compensate for customary adverse weather conditions, and no extensions 

of time will be granted because of days lost to customary adverse weather conditions except as permitted 

by Section 7.3.1 of the General Conditions. 

Section 4.4 Information, Decisions and Approvals.   The Owner shall furnish the 

Contractor with all information reasonably necessary for the Contractor to expeditiously perform the 

Work.  Decisions and approvals required of the Owner shall be provided in a timely manner so as not to 

delay the orderly progression of the Work, and Contractor shall allow a reasonable amount of time for 

review of submittals by the Owner. 

ARTICLE V 

CONTRACT SUM 

Section 5.1 Contract Sum.   The Owner agrees to pay the Contractor for the Work the lump 

sum amount of Twenty one million, two hundred thirty eight thousand, one hundred and thirty three 

dollars ($ 21,238,133.00) (the "Contract Sum"). 

Section 5.2 Adjustment of Contract Sum. The Contract Sum stated above shall be 

increased or decreased for changes in the Work as provided in Article 7. 

ARTICLE VI 

CONTRACTOR'S FEE 

Section 6.1 Contractor's Fee.   Owner agrees to pay to Contractor, as part of the Contract 

Sum, a fee for the performance of the Work (the "Contractor's Fee"), which is intended to cover the 

Contractor's profit and general overhead costs.  The Contractor’s Fee shall be separately itemized on the 

Schedule of Values. 
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Section 6.2 Adjustment of Contractor's Fee.   The Contractor's Fee shall be increased or 

decreased (as the case may be) by an amount equal to five and a half percent (5.5%) of the actual cost to 

Contractor of any changes in the Work required by the Owner.  Any such adjustment shall be 

incorporated into an appropriate Change Order issued pursuant to Article 7.  There shall be no automatic 

markup for general conditions costs in any Change Order, as any actual general conditions costs are to be 

itemized as part of any proposed Change Order.  

ARTICLE VII 

CHANGES IN THE WORK 

Section 7.1 Owner May Order Changes.   The Owner, through the Owner's Representative, 

may from time to time, by written instructions or drawings issued to the Contractor, make changes in the 

Drawings and Specifications, issue additional instructions, require additional work or direct the omission 

of work previously ordered, and the provisions of this Agreement shall apply to all such changes, 

modifications, and additions with the same effect as if they were embodied in the original Contract 

Documents.  The Architect has no authority to authorize any additional or changed Work that would 

require an increase in the Contract Sum or an extension of the Contract Time.  Contractor shall not be 

entitled to any reimbursement for additional costs, or for an increase in the Contract Sum, due to any 

alleged extra or changed work unless a Change Order, as defined in Section 11.1 of the General 

Conditions and in the form attached as Exhibit E, or a Construction Change Directive (in the event the 

Owner and Contractor disagree as to the appropriate amount, or time extension, in of a proposed Change 

Order) in the form attached as Exhibit F, shall first have been signed and issued by the Owner or the 

Owner's Representative.  If the Contractor proceeds with any extra or changed work without a signed 

Change Order or Construction Change Directive (even if verbal approval has been obtained), Contractor 

shall be deemed to have waived any claim based upon such extra or changed work.  Any work performed 

on a time and material basis pursuant to a signed Construction Change Directive is subject to the Owner's 

prior approval of labor, overtime and equipment rental rates.  All change order work shall be subject to 

audit by the Owner. 

Section 7.2 Adjustments to Contract Sum and Contract Time.   Adjustments to the 

Contract Sum and/or Contract Time on account of changes in the Work shall be made as provided in 

Section 11.1.3 of the General Conditions. 

ARTICLE VIII 

ALLOWANCES 

Section 8.1 Allowances Included in Contract Sum.   The Contractor shall include in the 

Contract Sum all allowances stated in the Contract Documents.  Items covered by these allowances shall 

be supplied for such amounts and by such persons as the Owner may direct, but the Contractor will not be 

required to employ persons against whom Contractor makes a reasonable objection.  The Contractor shall 

be obligated to review the materials and equipment selected by the Owner for inclusion in the allowances 

to insure that everything required for completion of the Project is included.  The Contractor shall also be 

required to establish deadlines for the selection and procurement of allowance items. 

Section 8.2 Provisions Respecting Allowances.   Unless otherwise provided in the Contract 

Documents: 

8.2.1 materials and equipment under an allowance shall be selected by the Owner so as 

to avoid unreasonable delay in the Work; 

8.2.2 an allowance shall cover the cost to the Contractor of materials and equipment 

delivered at the Jobsite and all required taxes, less applicable trade discounts; 
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8.2.3 the Contractor's costs for unloading and handling at the Jobsite, labor, installation 

costs, connection costs, field overhead and other expenses contemplated for stated allowance amounts 

shall be included in the allowances; 

8.2.4 whenever costs are more than or less than allowances, the Contract Sum shall be 

adjusted accordingly by Change Order.  The amount of the Change Order shall reflect the difference 

between actual costs (and/or quantities if the allowance is based on a certain quantity of material or work) 

and the allowances listed in the Contract Documents.  The Contractor shall comply with all notice 

requirements in the Contract Documents concerning any potential increase in the allowance amounts, and 

thus the Contract Sum. 

8.2.5 Allowance Reconciliation.  Contractor acknowledges that, as part of the cost of 

its Work, Contractor has included certain allowances for costs yet to be determined.  Contractor 

acknowledges that such allowances are only permitted to be spent upon the prior written consent of 

Owner.  If, at the end of the Project, there are unused funds from such allowances, the Contractor shall 

return any unused funds directly to the Owner by Change Order. 

ARTICLE IX 

SUBCONTRACTS 

Section 9.1 Awarding of Subcontracts.   Those portions of the Work that the Contractor 

does not customarily perform with the Contractor's own personnel shall be performed under Subcontracts, 

awarded pursuant to the provisions of Section 5.2 of the General Conditions.   

Section 9.2 Form of Subcontracts; Conformance with Certain Requirements.   All 

subcontracts (i) shall be written on a standard subcontract form meeting the requirements of Section 5.3 

of the General Conditions, without modification thereof unless approved in writing in advance by the 

Owner, and (ii) shall otherwise conform to the requirements of the General Conditions. 

Section 9.3 Adjustments to Subcontracts.   Contractor must provide written evidence that 

the Owner-approved Change Orders have been negotiated by written instrument into the Contractor’s 

Subcontracts as appropriate. 

ARTICLE X 

ACCOUNTING RECORDS 

Section 10.1 Records to be Maintained by Contractor.   The Contractor shall keep full and 

detailed accounts and records, and exercise such controls as may be necessary for proper financial 

management under this Agreement.  All accounting and control systems shall be satisfactory to the 

Owner.  At all reasonable times, the Owner, the Owner's lender and the Owner's accountants and 

representatives shall be afforded access to, and shall be permitted to copy and audit the Contractor's 

records, books, correspondence, instructions, drawings, receipts, Subcontracts, purchase orders, vouchers, 

memoranda and other data relating to this Agreement, and the Contractor shall preserve all of the same 

for a period of three (3) years after final payment, or for such longer period as may be required by law.  

Audit costs are the sole responsibility of the Owner.  If the audit findings reveal an overpayment for labor, 

materials, Equipment or services to either the Contractor or its Subcontractors, the Contractor will 

immediately reimburse the Owner for the amounts overpaid.  If the audit findings reveal an overpayment 

of 2% or greater of above noted costs, the Contractor will also immediately reimburse the Owner for the 

cost of the audit. 

ARTICLE XI 

PROGRESS PAYMENTS 
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Section 11.1 Applications for Payment. 

11.1.1 Time for Submission; Supporting Data. On or before the thirtieth (30th) day of 

each month, the Contractor shall furnish to the Owner (and, if directed by the Owner, shall furnish a copy 

to the Architect) a statement (the "Application for Payment") of the Work performed to date during the 

preceding calendar month for which it claims it is entitled to be paid.  Each Application for Payment shall 

be in a form approved by Owner and shall be accompanied by such supporting documents as may be 

reasonably required by the Owner, the Owner's lender(s) or the Architect to support the amount requested 

by the Contractor. 

11.1.2 Schedule of Values.  Each Application for Payment shall be based upon the most 

recent Schedule of Values approved by the Owner.  

11.1.3 Percentage of Completion.  Each Application for Payment shall show the 

percentage of completion applicable to each portion of the Work, as of the end of the period covered by 

the Application for Payment. 

11.1.4 Waivers of Lien.  Each Application for Payment shall be accompanied by duly 

executed and correctly completed waivers of lien, in the applicable form attached hereto as Exhibit D or 

such other form satisfactory to the Owner and in compliance with the laws of the state where the Project 

is located, executed by the Contractor, each Subcontractor and every other person or entity entitled to 

assert a lien or claim against the Project, and an updated Lien Waiver Log in a form to be provided by 

Owner.  The Owner may require Contractor to furnish a sworn statement with each Application for 

Payment, setting forth an accurate list of all Subcontractors, suppliers of Contractor and every other 

person or entity entitled to assert a lien or claim against the Project. 

11.1.5 Progress Reports. Each Application for Payment shall be accompanied by a 

signed and completed Progress Report, in a form to be approved by the Owner, for the period covered by 

the Application for Payment along with a hard copy and electronic version of the Project Schedule 

update.  

11.1.6 Requirements of Owner's Lender.  In addition to the foregoing provisions of this 

Section 11.1, each Application for Payment shall be in such form and shall be accompanied by such 

supporting data as may be required by Owner's lender(s). 

Section 11.2 Payments to Contractor. 

11.2.1 Computation of Amount of Payments.  Subject to other provisions of the 

Contract Documents, the amount of each progress payment shall be computed as follows: 

11.2.1.1 There shall first be determined an amount representing the aggregate 

percentage of Work completed to date as compared to the Contract Sum in accordance with the Schedule 

of Values, less retainage of ten percent (10%).  The Contractor shall provide sufficient information to 

validate percentage complete noted in payment application. 

11.2.1.2 There shall be added to such sum the earned portion of the Contractor's 

Fee line item in the Schedule of Values, less retainage. The earned portion of the Contractor's Fee shall be 

an amount which bears the same ratio to the Contractor's Fee (as the same may have been adjusted 

pursuant to Section 6.2) as the completed portion of the Work determined in accordance with Sections 

11.2.1.1 bears to the entire Contract Sum.  The retainage applicable to the Contractor's Fee shall be ten 

percent (10%) of the earned portion thereof included in each Application for Payment.   
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11.2.1.3 There shall be subtracted from such sum: 

11.2.1.3.1 The aggregate of previous payments made by the Owner. 

11.2.1.3.2 The shortfall, if any, indicated by the Contractor in the 

documentation required by Section 11.1.1 to substantiate prior Applications for Payment, or resulting 

from errors subsequently discovered by the Owner in such documentation. 

11.2.1.3.3 Amounts, if any, for which the Owner's Representative 

has withheld approval for payment as provided in Section 8.3.2 of the General Conditions. 

11.2.2 Payment of Certain Work Precluded.  Any Work performed pursuant to a 

Construction Change Directive shall not be included in the Contractor's Application for Payment until 

such Work is included in a Change Order executed by Owner. 

11.2.3 Time Within Which Payments Are To Be Made.  The Owner shall make payment 

to the Contractor of the amount computed in accordance with the provisions of this Section 11.2 with 

respect to a correct and complete Application for Payment within sixty (60)  thirty (30) days after it is 

submitted. 

Section 11.3 Payments to Subcontractors. 

11.3.1 Calculation of Maximum Allowable Payments.  Except with the Owner's prior 

written approval, and subject to audit by the Owner, payments to Subcontractors included in any 

Application for Payment shall not exceed an amount for each Subcontractor calculated as follows: 

11.3.1.1 That portion of the Subcontract Sum properly allocable to completed 

Work shall first be determined by multiplying the Subcontractor's Percentage of Completion of each 

portion of Subcontractor's Work by the share of the total Subcontract Sum allocated to that portion in the 

approved Subcontractor's Schedule of Values, less retainage equal to ten percent (10%) thereof. 

11.3.1.2 There shall be added to such sum that portion of the Subcontract Sum 

properly allocable to materials and equipment delivered and suitably stored at the Jobsite for subsequent 

incorporation in the Work or, if and to the extent that the requirements of Section 8.2.2 of the General 

Conditions have been met, suitably stored offsite, less retainage equal to ten percent (10%) of the amount 

thereof. 

11.3.1.3 There shall be subtracted from such sum: 

11.3.1.3.1 The aggregate of previous payments made by the 

Contractor to the Subcontractor. 

11.3.1.3.2 Amounts, if any, for which the Owner's Representative 

has withheld approval for payment to the Contractor for reasons which are the fault of the Subcontractor. 

11.3.2 Payment of Retainage.  As to each Subcontractor, any retainage against the 

Subcontract Sum shall be included in the final Application for Payment and shall be payable as provided 

in Article 12, unless otherwise agreed to in writing by the Owner. 

11.3.3 Subcontractor Documentation.  Each Subcontractor shall submit all 

documentation reasonably requested by Owner to substantiate their right to payment, including lien 

waivers in the applicable form attached hereto as Exhibit D or such other form satisfactory to the Owner 

and in compliance with the laws of the state where the Project is located. 
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Section 11.4 Material or Equipment Not Delivered to Jobsite.  Except with the Owner's 

prior written approval, the Contractor shall not make advance payments to suppliers for materials or 

equipment which have not been delivered and stored at the Jobsite.  For all fabricated material in the 

process of production at an offsite location, where the Owner or Contractor has already paid for all or a 

portion of such material, or where such material is lienable in the state where the Project is located 

without being delivered to the Project, the Owner shall be deemed to have title to such material and shall 

be entitled to possession of such material upon demand, with no other restriction than that payment in full 

for the material be made at the time possession by the Owner is assumed.  The Owner shall have the right 

to enforce this provision by means of equitable relief in Court without having to show irreparable harm or 

an inadequate remedy at law, and this Section 11.4 shall be deemed specifically incorporated by reference 

into any subcontractor or purchase order entered into by the Contractor where it may be applicable. 

Section 11.5 Reliance on Information Furnished by Contractor.  The Contractor 

represents, warrants and covenants to and with the Owner that all data and information contained in each 

Application for Payment, and all other information furnished in connection therewith is and shall be true, 

accurate and complete and that all documents furnished in connection therewith are and shall be genuine 

and accurate originals thereof.  Handwritten modifications will not be accepted.  This representation, 

warranty and covenant shall be deemed to be repeated as to each Application for Payment presented to 

Owner as provided herein.  In taking action on the Contractor's Applications for Payment, the Owner 

shall be entitled to rely on the accuracy and completeness of the information furnished by the Contractor, 

as well as on the genuineness of all documents furnished by Contractor in connection therewith, and such 

reliance shall not be deemed to represent that the Owner has made a detailed examination, audit or 

arithmetic verification of such information or supporting data or documents or that the Owner, or Owner's 

Representative, has made exhaustive or continuous on-site inspections, or that they have made 

examinations to ascertain how or for what purposes the Contractor has used amounts previously paid on 

account of this Agreement. 

Section 11.6 Retainage.   Retainage shall be held until the time of Final Payment.  Each 

release of retainage to Subcontractors shall be included in the Final Application for Payment, unless 

otherwise agreed to by Owner in writing.  

Section 11.7 Title to Work.   Title as to all labor, materials and equipment incorporated in the 

Work shall pass to Owner at time of incorporation. 

Section 11.8 Payment Procedure.   Contractor acknowledges and agrees to the terms and 

conditions set forth on Exhibit H attached hereto as to any payments made by Owner under this 

Agreement. 

ARTICLE XII 

FINAL PAYMENT 

Section 12.1 Conditions Precedent to Final Payment.  The final payment of all amounts due 

and owing by the Owner to the Contractor under this Agreement (the "Final Payment") shall be made 

only after all of the following shall have occurred: 

12.1.1 All of Contractor's obligations under this Agreement and the other Contract 

Documents shall have been fully performed, including punch list work, but excluding Contractor's 

responsibility to correct defective or nonconforming Work, as provided in Section 12.2.2 of the General 

Conditions, and to satisfy other requirements, if any, which necessarily survive the Final Payment. 

12.1.2 A final Application for Payment shall have been submitted to the Owner within 

forty-five (45) days after Substantial Completion of the Work and completion of all punch list items as 
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provided in Section 8.4 of the General Conditions, along with the consent of Contractor’s surety (if any) 

to final payment. 

12.1.3 The Contractor shall have delivered to the Owner final and unconditional waivers 

of lien, in the applicable form attached hereto as Exhibit D or such other form satisfactory to the Owner 

and in compliance with the laws of the state where the Project is located, duly executed and correctly 

completed by Contractor and all Subcontractors, suppliers and other persons or entities entitled to a lien 

against the Project or any part thereof. 

12.1.4 The issuance of a permanent certificate of occupancy for the Project and any 

other permits, licenses or approvals required by the Contract Documents, unless the issuance of such 

permanent certificate of occupancy or other permit, license or approval shall be withheld or delayed due 

to no fault of the Contractor or anyone working under Contractor. 

12.1.5 Submittal and/or assignment (as applicable) of any and all as-built documents, 

training or operation manuals, warranties, guarantees, attic stock and any other closeout documents or 

items required by the Contract Documents. 

Section 12.2 Time for Final Payment.   The Owner shall make Final Payment within forty-

five (45) days after satisfaction of all conditions precedent to such payment contained in Section 12.1 

have occurred. 

ARTICLE XIII 

MISCELLANEOUS PROVISIONS 

Section 13.1 Assignment.  This Agreement may not be assigned, in whole or in part, by the 

Contractor without the prior written consent of the Owner.  Any attempt to assign this Agreement without 

Owner’s prior written consent shall be void ab initio.  The Owner may freely assign this Agreement to 

any lender, related or affiliated entity of Owner, or to any purchaser of the Project.  If Owner assigns this 

Agreement to its lender, Contractor agrees to enter into an agreement reasonably acceptable to the lender 

for completion of the remaining Work as long as Lender takes on Owner’s responsibilities for payment.  

Any entity which shall succeed to the rights of the Owner shall be entitled to enforce its rights hereunder. 

Section 13.2 Notices.   Any notice required by the terms of this Agreement, and any other 

notice, in order to be effective shall be in writing and shall be personally delivered, forwarded by 

registered or certified mail (return receipt requested), or by overnight delivery service addressed as 

follows: 

 

 

TO OWNER: 

 

Culver Public Market, LLC 

915 Wilshire Blvd. 

Suite 2200 

Los Angeles, CA  90017 

 

Attn: Tom Middleton 

Phone: 213-553-2218 
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With a copy to: 

Regency Centers, LP 

c/o General Counsel 

One Independent Drive. Suite 114 

Jacksonville, FL 32202 

 

TO CONTRACTOR: 

 

Ed Grush General Contractor, Inc.  

3236 East Willow Street 

Signal Hill, CA  90755 

 

Attn: David Karian & Bob Grush 

Phone: 562-426-9526 

 

Either party may change the address to which notices are to be sent by giving written notice to the other 

party.  Notice personally delivered shall be effective on the date of delivery.  Notice given by mail or 

overnight delivery shall be effective on the date of receipt or, in the absence of delivery, on the date of 

mailing. 

Section 13.3 Further Documents.  The Contractor agrees to provide from time to time such 

certificates, documents, reports and information, including forms of Contractor performance letters and 

notices for the benefit of the Owner's lender, as may be reasonably requested by such lender, or any 

escrow agent under any construction loan escrow or title insurer, and to cooperate with such lender, 

escrow agent or insurer to the fullest extent possible. 

Section 13.4 Headings and Captions.   The headings and captions contained in this 

Agreement are inserted for convenience of reference only, and are not to be deemed part of or to be used 

in construing this Agreement. 

Section 13.5 Pronouns; Joint and Several Liability.   The necessary grammatical changes 

required to make this Agreement apply in the plural sense where there is more than one person or entity 

constituting the Contractor and to either corporations, partnerships, individual males or females, shall in 

all instances be assumed as though in each case fully expressed.  If there be more than one person or 

entity constituting the Contractor, the liability of all such persons or entities for compliance with and 

performance of the terms of this Agreement shall be joint and several. 

Section 13.6 Partial Invalidity.  If any term of this Agreement, or the application thereof to 

any person or circumstance, shall to any extent be invalid or unenforceable, the remainder of this 

Agreement, or the application of such term to persons or circumstances other than those as to which it is 

held invalid or unenforceable, shall not be affected thereby, and each term of this Agreement shall be 

valid and enforced to the fullest extent permitted by law. 

Section 13.7 Survival.   All representations and warranties of Contractor herein and any 

provision of this Agreement which obligates the Contractor after the termination of this Agreement shall 

be deemed to survive such termination. 

Section 13.8 Time of Essence.   Time is of the essence of this Agreement. 

Section 13.9 Counterparts.   This Agreement may be signed in several counterparts, each of 

which shall be deemed an original and all such counterparts together shall constitute one and the same 

instrument. 
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Section 13.10 Corporate Status and Qualification of Contractor.   The persons executing 

this Agreement on behalf of the Contractor represent and warrant that: (i) the Contractor is a duly 

organized corporation under the laws of the state of its domestication identified in the opening paragraph 

of this Agreement and is qualified and licensed to perform construction services in the state in which the 

Project is located; (ii) is authorized to do business in such state; (iii) all of Contractor's franchise and 

corporate taxes have been paid to date; and (iv) such persons are duly authorized by the board of directors 

(and shareholders, if required) of such corporation to execute and deliver this Agreement on behalf of the 

corporation. 
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IN WITNESS WHEREOF the parties hereto have executed these presents in form and manner 

proper and sufficient in law as of the day and year first above written.  

 

 OWNER 

 

 

 CULVER PUBLIC MARKET, LLC, 

a Delaware limited liability company 

 
By: Regency Centers, L.P., 

a Delaware limited partnership 

Its: Managing Member 

 

By:  Regency Centers Corporation, 

  a Florida corporation 

  Its: General Partner 

 

 

 

  
By: (Sign Here) 

  
 Tom Middleton 

   Print Name 

  
Its: Senior Project Manager 

   Position/Title 

 

 

 
 CONTRACTOR 

 

 

 Ed Grush General Contractor,  Inc. 

a ______________ corporation 

 

 

  
By: (Sign Here) 

  
 David Karian 

   Print Name 

  
Its: Vice President 

   Position/Title 
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Article I 

CONTRACT DOCUMENTS 

Section 1.1 Definitions. 

1.1.1. “Owner/Contractor Agreement”.  The term “Owner/Contractor Agreement” means the 

Agreement between Owner and Contractor, including all exhibits, to which these General Conditions are 

attached as an Exhibit. 

1.1.2. “Provide”.   When the word “provide”, including derivatives thereof, is used, it shall 

mean to properly coordinate, fabricate, complete, transport, deliver, install, connect, erect, construct, test 

and furnish all labor, materials, equipment, apparatus, appurtenances, and all items and expenses 

necessary to properly complete in place, and render operational or usable in accordance with the terms of 

the Contract Documents, even if not expressly written but implied. 

1.1.3. “Knowledge”.   The terms “knowledge”, “recognize” and “discover”, their respective 

derivatives and similar terms in the Contract Documents, as used in reference to the Contractor, shall be 

interpreted to mean that which the Contractor knows, recognizes, and discovers in exercising the care, 

skill and diligence required by the Contract Documents.  Analogously, the expression “reasonably 

inferable” and similar terms in the Contract Documents shall be interpreted to mean reasonably inferable 

by a contractor familiar with the Project and exercising the care, skill and diligence reasonably required 

by the Contract Documents. 

1.1.4. Other Defined Terms.   Unless otherwise defined herein, all capitalized terms used herein 

have the meanings ascribed to them in the Owner/Contractor Agreement.  Unless otherwise stated in the 

Contract Documents, words which have well-known technical or construction industry meanings are used 

in the Contract Documents in accordance with such recognized meanings. 

Section 1.2 Execution, Integration and Intent. 

1.2.1. Site Conditions.   By executing the Owner/Contractor Agreement, the Contractor 

represents that it has visited the Jobsite and surrounding vicinity and has familiarized itself with the 

conditions under which the Work is to be performed, and correlated its observations with the 

requirements of the Contract Documents.  The Contractor and each Subcontractor shall evaluate and 

satisfy themselves as to the conditions and limitations under which the Work is to be performed, 

including, without limitation, (1) the location, layout and nature of the Project site and surrounding areas, 

(2) generally prevailing climatic conditions, (3) anticipated labor supply and costs, (4) availability and 

cost of materials, tools and equipment, (5) other similar issues and (6) local jurisdictional requirements. 

1.2.2. Comprehensive Nature of Contract Documents.   The intent of the Contract Documents is 

to include all items necessary for the proper execution and completion of the Work.  The Contract 

Documents are complementary, and what is required by any one shall be as binding as if required by all.  

Work not covered in the Contract Documents will not be required unless it is consistent therewith and is 

reasonably inferable therefrom as being necessary to produce the intended results.  In the event of a 

conflict between the Drawings, Specifications or other Contract Documents, the Contractor shall be 

deemed to have included the more expensive option in the Guaranteed Maximum Price or Contract Sum, 

as applicable, and shall notify Owner in writing of the issue. 

1.2.3. Integration Clause.   The Contract Documents collectively set forth the rights and 

obligations of the parties.  This Owner/Contractor Agreement and all exhibits and attachments thereto 

represent the entire and integrated agreement between the parties hereto and supersedes all prior 

negotiations, representations, or agreements, either written or oral.  The Owner/Contractor Agreement 
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may be amended or modified only by a fully executed Change Order.  The Contract Documents shall not 

be construed to create any contractual relationship of any kind between the Owner and any Subcontractor, 

supplier, or other third party, or create any obligations of the Owner to such parties directly. 

1.2.4. Organization of Specifications Not Controlling.   The organization of the Specifications 

into divisions, sections and articles, and the arrangement of Drawings shall not control the Contractor in 

dividing the Work among Subcontractors or in establishing the extent of Work to be performed by any 

trade, and no adjustments shall be made in the Guaranteed Maximum Price or Contract Sum as a result of 

the Contractor’s failure to insure that all Work described anywhere in the Contract Documents is provided 

for, irrespective of the organization of the Specifications or other Contract Documents. 

1.2.5. Supplemental Design Information.   Any item of Work mentioned in the Specifications 

and not shown on the Drawings, or shown on the Drawings and not mentioned in the Specifications, shall 

be provided by the Contractor as if shown or mentioned on both.  The Drawings and Specifications 

indicate the scope of the Project in terms of the architectural design, quality level of the Project, the 

dimensions of the building or buildings, the type of structural, mechanical, electrical and utility systems 

and the major architectural elements of construction.  The Drawings and Specifications do not necessarily 

indicate or describe all Work required for the full performance and completion of the Work.  The 

Owner/Contractor Agreement, Contractor's subcontracts and material agreements are awarded on the 

basis of such documents with the understanding that the Contractor, Subcontractors and materialmen are 

to furnish items required for proper completion of the Work.  It is intended that the Work be of best 

quality construction and the Contractor shall be responsible for the inclusion of adequate amounts to 

cover installation of all items indicated, described, required by code or ordinance or necessary to make a 

system operational.  Generally, the Specifications indicate types, qualities and methods of installation of 

the various materials and equipment required for the Work.  If a matter is shown on the Drawings or 

necessarily inferable therefrom (as in the case of an item necessary to complete a system), but not 

included in the Specifications, it is nevertheless included in the Work.  Where a typical or representative 

detail is shown on the Drawings, such detail shall constitute the standard of workmanship and materials 

throughout corresponding portions of the Work.  Where necessary, the Contractor shall adopt such detail 

for the use in said corresponding portions of the Work in a manner that is satisfactory to the Owner, as 

well as being code compliant, all for the Contract Price.  Before ordering any material or doing any Work, 

the Contractor and each of its Subcontractors shall verify measurements at the Jobsite to the extent 

possible.  The Contractor shall notify the Owner and the Architect in writing of any dimensional 

inconsistencies immediately after the Contractor becomes aware and shall obtain Owner’s and Architect’s 

determination of a resolution of such inconsistencies or conflicts prior to ordering affected materials or 

proceeding with work.  Drawings for mechanical, plumbing and electrical work are diagrammatic and 

indicate the general arrangements of the equipment, the sizes and runs of piping and ducts and the manner 

of connection.  The Contractor shall carefully examine the Drawings and the field conditions and shall be 

responsible for the proper coordination and fitting of equipment, fixtures and piping as indicated, and this 

responsibility shall extend to the coordination of all work between the trades.    

Section 1.3 Ownership and Use of Documents.   All Drawings, Specifications and copies 

thereof furnished by Owner, the Architect and/or consulting engineers to Contractor are and shall remain 

the property of the Owner.  They are to be used only with respect to this Project and are not to be used on 

any other project and they are not to be used by the Contractor or any Subcontractor, Sub-Subcontractor 

or material or equipment supplier on other projects or for additions to this Project outside the scope of the 

Work without the express prior written consent of the Owner.  The Contractor, Subcontractors, Sub-

subcontractors and material or equipment suppliers are granted a limited license to use and reproduce 

applicable portions of the Drawings, Specifications and other documents prepared by the Architect 

appropriate to and exclusively for use in the execution of their Work under the Contract Documents.  

Submittal or distribution to meet official regulatory requirements or for other purposes in connection with 
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this Project is not to be construed as publication in derogation of the Owner’s reserved rights.  Drawings 

and Specifications are not to be used for any marketing or advertising without the Owner’s written 

consent. 

Section 1.4 Captions and Headings.   The headings and captions contained in these General 

Conditions are inserted for convenience of reference only, and are not to be deemed part of or to be used 

in construing these General Conditions. 

Section 1.5 Interpretation.   In the interest of brevity the Contract Documents frequently 

omit modifying words such as “all” and “any” and articles such as “the” and “an,” but the fact that a 

modifier or an article is absent from one statement and appears in another is not intended to affect the 

interpretation of either statement. 

Article II 

ARCHITECT 

Section 2.1 Administration of the Owner/Contractor Agreement. 

2.1.1. Architect to Provide Limited Administration.   The Architect may provide limited 

administration of the Owner/Contractor Agreement as hereinafter described.  The Owner has the 

unfettered right to perform, or assign to the Architect, contract administration responsibilities as it may 

deem appropriate, in its sole direction. 

2.1.2. Authority of Architect and Owner’s Representative.   The Architect shall have authority 

to act on behalf of the Owner only to the extent expressly provided in the Contract Documents.  The 

Contractor acknowledges that some or all portions of the Work may have been designed by the Owner's 

Civil Engineer.  Accordingly, the term "Architect" also means the Civil Engineer under direct contract 

with the Owner. 

2.1.3. Architect’s Visits to Jobsite.   The Architect will visit the Jobsite at intervals appropriate 

to the stage of construction (or as otherwise agreed with Owner) to familiarize itself with the progress and 

quality of the Work, and to determine if the Work is proceeding in accordance with the Contract 

Documents.  However, the Architect will not be required to make exhaustive or continuous on-site 

inspections to check the quality or quantity of the Work.  On the basis of his or her on-site observations as 

an architect, the Architect will keep the Owner informed of the progress of the Work, and will assist the 

Owner in identifying potential defects and deficiencies in the Work of the Contractor. 

2.1.4. Matters for Which Architect Is Not Responsible.   The Owner and Architect will not be 

responsible for, and will not have control or charge of, construction means, methods, techniques, trade 

coordination or procedures, or for safety precautions and programs in connection with the Work, and the 

Architect will not be responsible for the Contractor’s failure to carry out the Work in accordance with the 

Contract Documents.  Neither the Owner nor the Architect will be responsible for or have control or 

charge over the acts or omissions of the Contractor, Subcontractors, or any of their agents or employees, 

or any other persons performing any of the Work.  Unless otherwise provided, the Architect shall have no 

responsibility for the review and approval of the Contractor’s payment applications. 

2.1.5. Architect to Have Access to Work.   The Owner and Architect shall at all times have 

access to the Work wherever it is in preparation and progress. 

2.1.6. Interpretations by Architect.   The Architect, with the Owner’s prior written consent, shall 

prepare graphic illustrations and other documents that clarify or interpret various aspects of the Drawings 

and Specifications.  The Architect shall render interpretations, with reasonable promptness so as to not 
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delay the orderly progress of the Work.  Either party to the Owner/Contractor Agreement may make 

written request to the Architect for such interpretations.  All interpretations and decisions of the Architect 

shall be consistent with the intent of, and reasonably inferable from, the Contract Documents and shall be 

in writing or in the form of drawings. 

2.1.7. Architect’s Authority to Reject Work or Make Special Requirements.   The Architect, 

with the Owner’s concurrence, shall have the authority to reject Work which does not conform to the 

Contract Documents.  Whenever, in its opinion, the Architect considers it necessary or advisable for the 

implementation of the intent of the Contract Documents, the Architect shall have authority, with the 

Owner’s concurrence, to require special inspection or testing of the Work in accordance with Section 

14.4, whether or not such Work be fabricated, installed or completed.  However, neither the Architect’s 

authority to act under this Section 2.1.7, nor any decision made by the Architect in good faith either to 

exercise or not to exercise such authority, shall give rise to any duty or responsibility of the Architect to 

the Contractor, Subcontractors, material and equipment suppliers, any of their agents or employees, or 

any other person performing any of the Work.  Additionally, the failure of the Owner or architect to reject 

Work shall not be construed as a waiver of the Owner’s rights and remedies and ability to object to non-

conforming work at a subsequent date. 

2.1.8. Architect’s Review of Submittals.   The Architect will review and approve or take other 

appropriate action upon Contractor’s submittals such as Shop Drawings, Product Data and Samples, but 

only for conformance with the design concept of the Work and with the information given in the Contract 

Documents.  Such action shall be taken with reasonable promptness so as to cause no delay in the Work 

or in the activities of the Owner, the Contractor or separate contractors, while allowing sufficient time in 

the Architect’s professional judgment to permit adequate review.  Review of such submittals is not 

conducted for the purpose of determining the accuracy and completeness of other details such as 

dimensions and quantities, or for substantiating instructions for installation or performance of equipment 

or systems, all of which remain the responsibility of the Contractor as required by the Contract 

Documents.  The Architect’s review of the Contractor’s submittals shall not relieve the Contractor of the 

obligations under Sections 4.1, 4.4 or 4.11.  The Architect’s review shall not constitute approval of safety 

precautions or, unless otherwise specifically stated by the Architect, of any construction means, methods, 

techniques, sequences or procedures.  The Architect’s approval of a specific item shall not indicate 

approval of an assembly of which the item is a component. 

2.1.9. Preparation of Change Orders.   The Owner prepares all Change Orders and if Owner so 

requests, the Architect may prepare Change Orders in accordance with Article 11, or the Owner may 

request that the Contractor prepare draft Change Orders for the Owner’s approval.  All Change Orders 

shall be prepared and executed on the form attached to the Owner/Contractor Agreement as an Exhibit. 

2.1.10. Architect to Conduct Inspection.   If requested by Owner in its sole discretion, the 

Architect shall conduct inspections to determine the dates of Substantial Completion and Final 

Completion, and shall receive and forward to the Owner for the Owner’s review, approval and records 

written warranties, guarantees, as-builts and related closeout documents required by the Contract 

Documents and assembled by the Contractor.  When requested by the Owner, the Architect will issue a 

certification of Substantial Completion, upon compliance with the requirements of the Contract 

Documents.  If requested by Owner, the Architect will assist the Owner to review the final Certificate for 

Payment for Owner’s approval upon Contractor’s compliance with the requirements of the Contract 

Documents.  Neither the Certificate of Substantial Completion nor the final Certificate for Payment will 

be issued without a complete walk-through and approval by the Owner.  The Architect and Owner will 

review the Contractor’s punch-list to be attached to the Certificate of Substantial Completion. 
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2.1.11. Architect’s Project Representatives.   If the Owner and Architect agree, the Architect 

shall provide one or more Project Representatives to assist the Architect in carrying out the Architect’s 

responsibilities at the Jobsite.  The duties, responsibilities and limitations of authority of any such Project 

Representative shall be as set forth in an exhibit to be incorporated in the Contract Documents. 

2.1.12. Modifications of Architect’s Authority.   The duties, responsibilities and limitations of 

authority of the Architect as the Owner’s representative during construction as set forth in the Contract 

Documents will not be modified or extended without written consent of the Owner and the Architect.  The 

Contractor acknowledges and agrees that all decisions of the Architect are subject to the approval of the 

Owner, consistent with the terms of the Contract Documents. 

2.1.13. Appointment of Successor Architect.   In case of the termination of the employment of 

the Architect, the Owner shall appoint an architect against whom the Contractor makes no reasonable 

objection, whose status under the Contract Documents shall be that of the former architect. 

2.1.14. Concurrence by Inspecting Architect or Other Representative.   If Owner’s lender shall 

designate an inspecting architect or other representative, the Owner may require the concurrence of such 

architect or representative in each instance in which the approval of the Architect or the Owner is required 

by any provision of these General Conditions or other Contract Documents.  The Contractor shall 

cooperate with such inspecting architect or representative to the fullest extent possible. 

Article III 

OWNER 

Section 3.1 Information and Services Required of the Owner. 

3.1.1. Information as to Site Conditions.   The Owner shall furnish surveys describing surface 

physical characteristics, legal limitations for the site of the Project and a legal description of the site.  The 

Owner shall also provide information regarding known utilities.  Contractor shall confirm the location of 

each utility, shall excavate, protect, reroute or take whatever other action is necessary to maintain service 

when required or dispose of or cap each utility as required by the Work or as may be included in the 

Specification.  The Contractor represents that it is generally familiar with the Project site and the area 

surrounding the Project site.  The Contractor represents that it has inspected the location of the Work and 

has satisfied itself as the condition thereof.  The Contractor shall exercise special care in executing 

subsurface work in proximity of known or reasonably foreseeable subsurface utilities, improvements and 

easements.  All information, data or reports as to the conditions at the Jobsite are furnished by the Owner 

for information purposes only, and the Owner makes no warranties as to such information.  The 

Contractor shall promptly repair and restore utilities damaged by Contractor, which are to remain. 

3.1.2. Owner to Obtain and Pay for Approvals.   Except as otherwise expressly provided in 

Section 4.6.1 or any other provision of the Contract Documents, the Owner shall secure and pay for 

necessary approvals, easements, permits (excluding trade permits), assessments and charges required for 

the construction, use or occupancy of permanent structures or for permanent changes in existing facilities. 

3.1.3. Information or Services Under Owner’s Control.   Except as otherwise provided in 

Section 3.1.1, and subject to the provisions of that Section, upon receipt of a written request therefore 

from the Contractor, information or services under the Owner’s control and reasonably required for the 

performance of the Work shall be furnished by the Owner with reasonable promptness so as to avoid 

delay in the orderly progress of the Work. 

3.1.4. Contractor to Receive Copies of Drawings and Specifications.   Unless otherwise 

provided in the Contract Documents, the Contractor will be given access to a secure electronic site or a 
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File Transfer Protocol (FTP) site, from which Contractor may download and print, at Contractor’s 

expense, the Drawings and Specifications prepared by the Architect or the Owner’s design consultants, 

and other drawings and documents reasonably necessary for the execution and completion of the Work. 

3.1.5. Owner’s Representative.   The Owner’s Representative shall monitor the Contractor’s 

performance of the Work.  The Owner’s Representative in each case, may instruct the Contractor with 

regard to matters set forth in the Drawings and Specifications, and shall decide any and all questions 

which may arise as to the progress, quality or cost of the Work. 

3.1.6. Owner’s Responsibilities Cumulative.   The foregoing responsibilities are in addition to 

other duties and responsibilities of the Owner enumerated herein, and especially those in respect to 

Article 6 (Work by the Owner or by Separate Contractors), Article 8 (Payments and Completion) and 

Article 10 (Insurance). 

3.1.7. No Waiver.   Nothing herein, including but not limited to the failure to object, shall be 

construed as a waiver of the Owner’s right to reject non-conforming work, unless such work is clearly and 

explicitly accepted in writing. 

Section 3.2 Owner’s Right to Stop the Work. 

3.2.1. Stop Work Orders.   If the Contractor fails to correct defective Work as required by 

Section 12.2 or fails to carry out the Work in accordance with the Contract Documents, the Owner, by 

written order may order the Contractor to stop the Work, or any portion thereof, until the cause for such 

order has been eliminated; however, this right of the Owner to stop the Work shall not give rise to any 

duty on the part of the Owner to exercise this right for the benefit of the Contractor or any other person or 

entity.  This right shall be in addition to, and not in restriction of, the Owner’s rights under Section 12.2. 

3.2.2. Suspension of the Work.   Subject to the provisions of Article 7 concerning delay, if the 

Owner, acting in good faith, believes that suspension of the Work is warranted by reason of unforeseen 

conditions which may adversely affect the quality of the Work if such Work were continued, the Owner 

may suspend the Work by written notice to the Contractor.  If the Contractor, in its reasonable judgment, 

believes that a suspension is warranted by reason of unforeseen circumstances which may adversely affect 

the quality of the Work if the Work were continued, the Contractor shall immediately notify the Owner of 

such belief and describe with particularity the reasons therefor. 

3.2.3. The Owner’s Right to Carry Out the Work.   If the Contractor defaults or neglects to 

carry out the Work in accordance with the Contract Documents and fails within seven (7) days after 

receipt of written notice from the Owner to commence and continue correction of such default or neglect 

with diligence and promptness, the Owner may, without prejudice to any other remedy the Owner may 

have, make good such deficiencies.  In such case an appropriate Change Order shall be issued deducting 

from the payments then or thereafter due the Contractor the cost of correcting such deficiencies, including 

architectural, consulting and legal fees required by the circumstances.  If the payments then or thereafter 

due the Contractor are not sufficient to cover such amount, the Contractor shall pay the difference to the 

Owner within ten (10) days after receipt of an invoice therefor.  The rights of the Owner under this 

Section shall not give rise to any duty on the part of the Owner to exercise such rights for the benefit of 

the Contractor or any other person or entity.  This provision shall include the right of the Owner to 

supplement Contractor's forces as may, in the Owner’s sole reasonable judgment, be required. 

Article IV 

CONTRACTOR 

Section 4.1 Review of Contract Documents. 
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4.1.1. Ability to Perform.   The Contractor represents that it is fully licensed as a contractor 

qualified by applicable law of the place of the Project to perform all the Work in this Agreement and in 

good standing as such under the laws of the site of the Project.  The Contractor represents to the Owner 

that there is no litigation pending or threatened (including proceedings under Title 11 of the U.S. Code) 

against the Contractor (except personal injury and property damage litigation fully covered by insurance) 

which will materially and adversely affect its ability to perform its obligations under the Contract 

Documents. 

4.1.2. Contractor to Review Contract Documents.   The Contractor shall, prior to commencing 

work, carefully study and compare the Contract Documents with each other and with any information 

furnished by the Owner pursuant to Section 3.1 or information otherwise available to the Contractor, and 

shall at once report to the Owner and the Architect all errors, inconsistencies or omissions discovered.  In 

addition, the Contractor shall notify the Architect of materials, systems, procedures or methods of 

construction, either shown on the drawings or specified, that it believes are incorrect, inadequate, 

obsolete, unsuitable for the purpose intended, or which could have an adverse effect upon installation or 

completion by others under separate contracts for tenant improvement work or leasehold improvements.  

In addition, if the Contractor performs any construction activity and if it knows, or reasonably should 

have known, that any of the Contract Documents contain a recognized error, inconsistency or omission, 

the Contractor shall be responsible for such performance and shall bear the cost of correction thereof.  

The Contractor shall perform no portion of the Work at any time without Contract Documents or, where 

required, approved Shop Drawings, Product Data or Samples for such portion of the Work. 

4.1.3. Verification of Field Measurements and Conditions.   The Contractor shall take field 

measurements and verify field conditions, and shall carefully compare such field measurements and 

conditions and other information known to the Contractor with the Contract Documents before 

commencing activities.  Errors, inconsistencies or omissions discovered shall be reported to the Owner 

and the Architect at once; and the Contractor’s failure to verify field measurements and conditions or 

report inconsistencies shall not serve as basis for an adjustment in the Guaranteed Maximum Price or 

Contract Sum.  In satisfying its obligations under this Section, Contractor shall confirm the location of 

each utility, shall excavate and dispose of all utilities and shall properly abandon or cap each off-site 

utility as required for the Work, by the local utility providers, or by the Contract Documents.  To the 

extent, if any, that Owner has heretofore caused soil tests or test borings to have been made on the Jobsite, 

Owner has made such tests available to Contractor, and the Contractor has studied the result of such tests, 

test borings and information as to subsurface conditions and Jobsite geology.  Owner does not assume any 

responsibility whatsoever with respect to the sufficiency or accuracy of tests or borings made, or of the 

logs of such tests or borings, or of other investigations, or of the interpretations made thereof, and there is 

no warranty or guaranty, express or implied, that the conditions indicated by such investigations, tests, 

borings, logs or information are representative of those existing throughout the Jobsite, or any part 

thereof, or that unforeseen conditions may not exist.  The Contractor and each of his Subcontractors shall 

satisfy themselves as to the conditions of the premises and existing work or items thereon, and the 

conditions under which they would be obligated to operate in performing their Work, or portion thereof, 

or that would in any manner affect the Work under the Owner/Contractor Agreement, except for 

conditions which are not visible or reasonably discoverable or inferable from the Contract Documents or 

the location of the site by an experienced contractor or subcontractor, unless such conditions were 

disclosed in a report delivered to the Contractor prior thereto or are of a usual nature or do not differ 

materially from those ordinarily encountered in construction work of the type and scope set forth in the 

Contract Documents.  No allowance will be made by the Owner for any error or negligence in this regard.  

Errors, inconsistencies and omissions shall be reported to the Owner and the Architect at once.  The 

Contractor shall satisfy himself as to the accuracy of all grades, elevations, dimensions and locations 

affecting a particular phase of the Work before starting such phase.  In all cases of interconnection of his 

Work with existing or other work he shall verify at the site all dimensions relating to such existing or 
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other work.  Any errors due to the Contractor's failure to so verify or satisfy himself as to such grades, 

elevations, locations or dimensions shall be promptly rectified by him without an increase in the 

Guaranteed Maximum Price or Contract Sum.  Based upon the foregoing inspections, understandings, 

agreements and acknowledgments, the Contractor agrees and acknowledges (i) that the Guaranteed 

Maximum Price or Contract Sum is just and reasonable compensation for all the Work, including all 

foreseen and foreseeable risks, hazards and difficulties in connection therewith, and (ii) that the Contract 

Time is adequate for the performance of the Work.  The Contractor shall have no claims for surface or 

subsurface conditions encountered that could have reasonably been foreseen by the Contractor.   

4.1.4. Work to Be in Accordance With Contract Documents and Approved Submittals.   The 

Contractor shall perform the Work in accordance with the Contract Documents and submittals approved 

pursuant to Section 4.11. 

Section 4.2 Supervision and Construction Procedures. 

4.2.1. Supervision and Direction of Work.   The Contractor shall supervise and direct the Work, 

using its best skill and attention.  The Contractor shall be solely responsible for all construction means, 

methods, techniques, sequences and procedures and for coordinating all portions of the Work under the 

Owner/Contractor Agreement, including coordination of the duties of all trades, unless the Contract 

Documents give other specific instructions concerning these matters.  The Contractor shall be responsible 

for properly laying out the Work, and for all lines, elevations and measurements for all of the Work 

executed under the Contract Documents.  The Contractor shall reasonably verify the figures shown on the 

drawings before laying out the Work and will be held responsible for any error, omission or inaccuracies 

resulting from his failure to do so. 

4.2.2. Contractor Responsible for Acts of Others.   The Contractor shall be responsible to the 

Owner for the acts and omissions of the Contractor’s employees, Subcontractors and their agents and 

employees, and other persons performing or supplying any of the labor, materials or services constituting 

the Work under the Owner/Contractor Agreement, and any losses, damages or costs suffered by Owner as 

a result thereof. 

4.2.3. Contractor Not Relieved of Obligations.   The Contractor shall not be relieved of its 

obligations to perform the Work in accordance with the Contract Documents either by the activities or 

duties (or the failure to perform such duties or activities) of the Owner or the Architect in their 

administration of the Owner/Contractor Agreement, or by inspections, tests or approvals required or 

performed by persons other than the Contractor.  Any tests or inspections required by or performed by the 

Owner or Architect, or anyone at the Owner’s direction, are for the Owner's sole benefit and do not 

relieve the Contractor of its requirement to perform the Work in accordance with the Contract 

Documents. 

4.2.4. Contractor Supervision.   The Contractor shall have direct control of all construction 

operations and be responsible for the satisfactory overall performance of the Contractor’s suppliers and 

subcontractors in order that the entire work is properly implemented and coordinated and shall provide 

such supervision when any Work is being performed. 

4.2.5. Contractor Responsible for Inspection of Work.   The Contractor shall be responsible for 

inspection of portions of Work already performed under the Owner/Contractor Agreement to determine 

that such portions are in proper condition to receive subsequent Work. 

4.2.6. Establishment of Reference Data.   At the earliest possible time prior to the 

commencement of the Work on the Jobsite, the Contractor shall have all property corners and benchmarks 

verified by a surveyor designated and paid for by the Contractor and approved by the Owner, shall 
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establish necessary reference marks from which the Work accurately can progress, shall furnish the 

Owner evidence of such verification and shall report at once any errors discovered during the process of 

such verification.  The Contractor shall preserve all reference points, benchmarks, and other survey points 

established by the Owner and, in case of the destruction of these points, shall replace them. 

4.2.7. Inspections by Public Authority or Utility Provider.   If any of the Work is required to be 

inspected or approved by any public authority or utility provider, the Contractor shall cause such 

inspection or approval to be performed.  No inspection performed (or not performed) by the Owner 

hereunder, shall be considered a waiver of any of the Contractor’s obligations hereunder or be construed 

as an approval or acceptance of the Work or any part thereof. 

4.2.8. Coordination of Utility.   Contractor shall schedule (in coordination with overall project 

schedule and/or tenant requirements), notify and coordinate the Work for all public and private utility 

providers as may be required for the Project, including but not limited to, all telephone, electric, gas, 

water, sanitary sewer and cable television services required for the Owner’s intended use. 

4.2.9. Separate Contracts at Jobsite.   Contractor agrees that it will not prohibit or otherwise 

hinder or prevent any subcontractor or materialman engaged in any aspect of the performance of the 

Work from entering into separate subcontracts with another general contractor engaged by any tenant of 

the Owner except by reason of genuine, good faith concerns (including conflicting man-hour and capacity 

requirements). 

4.2.10. Communications Equipment.   The Contractor shall maintain electronic equipment at the 

site with the capability to send and receive telecopies, receive telephone voice mail messages and conduct 

conference calls, e-mail systems compatible with the Architect’s and Owner’s systems, and the receiving 

telephone shall have speaker phone capabilities. 

4.2.11. Concealed or unknown conditions.   If the Contractor encounters conditions at the site 

that are (1) subsurface or otherwise concealed physical conditions that differ materially from those 

indicated in the Contract Documents or (2) unknown physical conditions of an unusual nature, that differ 

materially from those ordinarily found to exist and generally recognized as inherent in construction 

activities of the character provided for in the Contract Documents, the Contractor shall promptly provide 

notice to the Owner and the Architect before conditions are disturbed and in no event later than 21 days 

after first observance of the conditions.  The Owner will promptly investigate such conditions and, if the 

Owner reasonably determines that they differ materially and cause an increase or decrease in the 

Contractor’s cost of, or time required for, performance of any part of the Work, will recommend an 

equitable adjustment in the Contract Sum or Contract Time, or both. If the Owner reasonably determines 

that the conditions at the site are not materially different from those indicated in the Contract Documents 

and that no change in the terms of the Contract is justified, the Owner shall promptly notify the 

Contractor in writing, stating the reasons.  If, in the course of the Work, the Contractor encounters human 

remains or recognizes the existence of burial markers, archaeological sites or wetlands not indicated in the 

Contract Documents, the Contractor shall immediately suspend any operations that would affect them and 

shall notify the Owner and Architect. Upon receipt of such notice, the Owner shall promptly take any 

action necessary to obtain governmental authorization required to resume the operations. The Contractor 

shall continue to suspend such operations until otherwise instructed by the Owner but shall continue with 

all other operations that do not affect those remains or features. Requests for adjustments in the Contract 

Sum and Contract Time arising from the existence of such remains or features may be made as provided 

in Section 4. 
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Section 4.3 Labor and Materials. 

4.3.1. Contractor to Pay for Labor, Materials and Services.   Unless otherwise provided in the 

Contract Documents or as delineated on Exhibit A to the Agreement, the Contractor shall provide and pay 

for all labor, materials, supervision, equipment, tools, construction equipment and machinery, water, heat, 

utilities, transportation, and other facilities and services necessary for the proper execution and 

completion of the Work, whether temporary or permanent and whether or not incorporated or to be 

incorporated in the Work.  The Contractor shall check all materials and labor entering into the Work and 

shall keep full detailed accounts thereof. 

4.3.2. Enforcement of Discipline.   The Contractor shall at all times enforce strict discipline and 

good order among its employees and its Subcontractors and their employees, and shall not employ or 

permit its Subcontractors to employ on the Work any unfit person, anyone not skilled in the performance 

of their respective assigned tasks or any person that is impaired by drugs or alcohol.  The Contractor 

acknowledges that it is the Contractor’s responsibility to hire all personnel for the proper and diligent 

prosecution of the Work and the Contractor shall use its best efforts to maintain labor peace for the 

duration of the Project.  In the event of a labor dispute, caused by the Contractor’s failure to comply with 

this provision, the Contractor shall not be entitled to any increase in the Guaranteed Maximum Price or 

Contract Sum or Contract Time as a result thereof. 

4.3.3. Pre-Hire Drug Screening.   The Contractor shall implement and maintain to the 

satisfaction of the Owner a pre-hire drug screening program for all employees, and Contractor shall, upon 

request by the Owner, furnish the Owner with information on the Contractor’s program prior to 

commencement of the Work. 

4.3.4. Post-Accident Drug Screening.   The Contractor agrees to implement drug and alcohol 

screening for all persons involved in an on-site accident.  Such drug-screening shall take place as soon as 

reasonably possible after such accident.  The results of such drug screening shall be made available to the 

Owner.  

4.3.5. Code of Conduct.   Owner has adopted a Code of Business Conduct and Ethics which 

guides it, its employees and its independent contractors in all business dealings.  It can be found on 

Regency Centers' website at: www.regencycenters.com/companyinformation.  It is the embodiment of 

Owner’s ethics policy and describes Owner’s core values and business principles, setting forth guidelines 

on how Owner conducts business.  Owner abides by the Code and expects that Contractor will become 

familiar with it and abide by it in dealings with Owner. 

Section 4.4 Warranty.  The Contractor warrants to the Owner and Architect that materials 

and equipment furnished under the Owner/Contractor Agreement will be of the best quality and new 

unless otherwise required or permitted by the Contract Documents, that the Work will be free from 

defects not inherent in the quality required or permitted, and that the Work will conform with the 

requirements of the Contract Documents.  Work not conforming to these requirements, including 

substitutions not properly approved and authorized, shall be considered defective.  The Contractor’s 

warranty excludes any remedy for damage or defects caused by abuse, improper or insufficient 

maintenance, improper operation, or normal wear and tear under normal usage; provided, however, that 

modifications, extensions, attachments to, completion of or repair to systems in the Work by others 

(including the Owner or tenants performing tenant improvement work), including, without limiting the 

generality of the foregoing, the electrical, HVAC, plumbing, security and sprinkler systems, shall not void 

the Contractor’s warranty so long as the same are done in accordance with the original design and 

installation standards.  If required by the Owner or the Architect, the Contractor shall furnish satisfactory 

evidence as to the kind and quality of materials and equipment.  Warranties will commence from the date 

of Substantial Completion.  All original warranties shall be delivered to the Owner with copies to the 
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Architect, if requested, at no additional cost upon completion of the Work.  At the time of final 

completion of the Work, the Contractor agrees to assign to the Owner any and all manufacturers’ 

warranties relating to materials and labor used in the Work and further agrees to perform the Work in 

such manner so as to preserve any and all such manufacturers’ warranties.  In addition to the foregoing 

stipulations, the Contractor shall comply with all other warranties referred to in any portions of the 

Contract Documents or otherwise provided by law or in equity, and where warranties overlap, the more 

stringent requirement shall govern.  The Owner reserves the right, in its sole discretion, to assign all and 

any of its rights to any warranties given under the Contract Documents.  The Contractor shall incorporate 

this provision in its contracts with subcontractors and suppliers. 

Section 4.5 Taxes.   The Contractor shall pay all sales, consumer, use, remodel and other 

similar taxes for the Work or portions thereof provided by the Contractor which are legally enacted as of 

the later of the date of the Owner/Contractor Agreement, or the date upon which the Owner and the 

Contractor agree upon the Guaranteed Maximum Price (if such Guaranteed Maximum Price was not 

determined as of the date of such Owner/Contractor Agreement) or the Contract Sum, regardless of 

whether any such tax is not yet effective or merely scheduled to go into effect.  When pursuant to any 

government program, any grant, rebate, accelerated capital cost allowance or other form of cost reduction 

is made available with respect to a product which is to be incorporated into the Work, the Contractor, for 

himself, his subcontractors and suppliers, acknowledges and agrees that any such cost reduction by way 

of grant, rebate, accelerated capital cost allowance or the like is the sole and exclusive property of the 

Owner.  Such grant, rebate or accelerated capital cost allowance or the like may include, but is not limited 

to, products or apparatus for the conservation or regulation of energy, the generating of electricity, solar 

heating systems and equipment used in the fabrication and control of same.  The Contractor and 

subcontractors shall advise the Owner of every product obtained for incorporation into the Work for 

which they believe a rebate, refund, exemption, grant or other price reduction may be available and shall 

cooperate with the Owner in obtaining the same. 

Section 4.6 Permits, Fees and Notices. 

4.6.1. Contractor to Obtain Permits.   Unless otherwise provided in the Contract Documents, the 

Contractor shall secure and pay for the trade permits and governmental fees, licenses, and inspections 

necessary for proper execution and completion of the Work which are customarily secured after execution 

of the Owner/Contractor Agreement and which are legally required when bids are received or 

negotiations concluded. The Contractor shall call for inspections and obtain inspectors signatures for 

inspection and occupancy.  Owner shall pay any fees associated with inspection, use, occupancy permits, 

and building licensing.  Contractor shall give notices necessary and incidental to the due and lawful 

prosecution fo the work.  Owner shall pay all charges and fees for governmental or utility entities, all 

utility availability and pay all costs, charges and fees in connection with such permits.  procure all 

certificates of inspection, use, occupancy permits and licenses, pay all charges and fees and give all 

notices necessary and incidental to the due and lawful prosecution of the Work, all utility availability and 

service permits and pay all costs, charges and fees in connection with such permits.  Owner shall 

reimburse Contractor for the actual cost of the Building Permits and Grading Permit fees at cost, with no 

mark-up, paid on a straight pay basis. Original copies of the certificates of inspection and use and the 

building permit shall be delivered to the Owner upon completion of the Work.  The Contractor represents, 

warrants and covenants to the Owner that it is fully licensed, certified and authorized to enter into the 

Contract Documents and that it and the Subcontractors are and shall continue to be fully licensed, 

certified and authorized to perform the Work contemplated by the Contract Document and any other work 

performed at the Project, and will provide evidence of the same to the Owner upon request. 

4.6.2. Contractor to Give Notices.   The Contractor shall give all notices and comply with all 

laws, ordinances, codes, rules, regulations and lawful orders of any public authority bearing on the 
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performance of the Work.  The Contractor shall not notify governmental authorities regarding 

environmental matters without prior written consultation with, and advice from, the Owner unless 

required by law. 

4.6.3. Contractor to Review Contract Documents.   It shall be the obligation of the Contractor to 

make itself familiar with all industry standards, local building codes and regulations applicable to the 

Work.  The Contractor shall not violate any zoning, setback or other locational requirements of applicable 

laws, codes, ordinances and regulations, any special site plan conditions applicable to the Work, or any 

recorded covenants of which the Contractor has knowledge.  Contractor shall review the Contract 

Documents, and verify that the Contract Documents comply with applicable laws, statutes, ordinances, 

building codes, rules or regulations.   

4.6.4. Compliance with Laws, Etc.   The Contractor shall comply with and give notices required 

by law, ordinances, rules, regulations and lawful orders of public authorities bearing on performance of 

the Work, in effect on the date of execution of the Agreement.  If the Contractor, any of its Subcontractors 

or anyone working under the Contractor, performs Work contrary to laws, statutes, ordinances, building 

codes, and rules and regulations without providing the required written notice to the Architect and Owner, 

the Contractor shall assume full responsibility for such Work and shall bear the attributable costs.  If the 

Contractor becomes aware of any required approval, he shall promptly notify the Owner or the Architect 

of it in writing, and shall expeditiously procure pursue such approval.  The Contractor shall request all 

information required from the Owner for permits, approvals or certificates sufficiently in advance to 

allow the Owner sufficient time, in the Owner’s reasonable opinion, to provide such information to the 

Contractor, so the Contractor has sufficient time to procure permits, approvals or certificates so as not to 

delay the Project.  The Contractor will assist the Owner in the expeditious release of all jurisdiction bonds 

at the completion of the Work.  All original permits, certificates of inspection and occupancy and similar 

documents shall be delivered to the Owner upon completion of the Project. 

4.6.5. Tenant Certificates.   Contractor acknowledges that the Owner may be required to 

provide evidence to tenants of the Project that the Project was completed in accordance with the Contract 

Documents and to the best of the Contractor’s knowledge in compliance with all applicable laws, rules, 

codes and regulations.  Upon request by the Owner from time-to-time, Contractor shall provide the 

Owner and any tenants of the Project designated by the Owner with a certification of compliance to such 

effect. 

Section 4.7 Project Manager and Supervisory Personnel. 

4.7.1. Project Manager.   The Contractor shall employ a competent project manager and 

necessary assistants who shall be in attendance at the Jobsite during the progress of the Work, as 

necessary.  The project manager shall represent the Contractor and all communications given to the 

project manager shall be as binding as if given to the Contractor.  Important communications shall be 

confirmed in writing.  Other communications shall be so confirmed on written request in each case.  The 

project manager shall be satisfactory to the Owner in all respects, and the Owner shall have the right to 

require the Contractor to dismiss from the Project any project manager whose performance is not 

satisfactory to the Owner, and to replace such project manager or superintendent with a project manager 

or superintendent satisfactory to the Owner.   

4.7.2. Supervisory Personnel.   Prior to commencement of any of the Work the Contractor shall 

submit to the Owner, for the Owner’s approval, a list of all supervisory personnel, including (without 

limitation) the project manager and superintendent, whom the Contractor intends to employ on the 

Project, as well as a chain-of-command organizational chart covering all aspects of the Contractor’s 

organization related to the Project and the Work.  The Contractor shall not employ supervisory personnel 

not approved by the Owner, and shall not change such supervisory personnel without first obtaining the 
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Owner’s written approval.  The Contractor shall not replace the project manager or superintendent 

without the consent of the Owner except with another project manager or superintendent satisfactory to 

the Owner in all respects. 

4.7.3. Unauthorized Change in Project Manager, Superintendent or supervisory personnel.  

Except in the cases of termination or resignation, the Project Manager(s), Superintendent(s), and other 

Supervisory Personnel that have been approved by the Owner to work on the Project will not be changed 

by the Contractor at any time until the Work is fully completed. If Contractor elects to change the Owner-

approved Project Manager(s) and/or Superintendent(s) without prior written approval from Owner, 

Contractor shall be liable for damages to the Owner in the amount of $10,000  $5,000 per person per 

occurrence. 

Section 4.8 Project Schedule; Records and Reports. 

4.8.1. Project Schedule.   Prior to the execution of the Owner/Contractor Agreement and prior 

to the commencement of the Work, the Contractor shall prepare and submit to the Owner, for its review 

and approval and as an Exhibit to the Owner/Contractor Agreement, in both hard copy and executable 

electronic format a detailed critical path “Project Baseline Schedule” showing the relative times for 

performance of all significant tasks included in the Work by Contractor and the Subcontractors, and 

generally providing for expeditious and practicable execution of the Work.  Such schedule, as approved 

by Owner, and as amended and updated by Contractor (with Owner’s approval), is referred to herein as 

the “Project Schedule.”  The CPM scheduling software used for preparing and maintaining the Project 

Baseline Schedule and all updates shall be the same as or fully compatible with the Owner’s scheduling 

software and approved by Owner in advance of initial schedule submission. Contractor also shall 

establish a program, in accordance with procedures approved by the Owner, for measuring progress 

against the Project Schedule and shall maintain copies of such program at the Jobsite to reflect current 

conditions.  Contractor shall provide the Owner and Architect with weekly reports as to the current status 

of, and deviations from, the Project Schedule, the causes of any such deviations, and the corrective action 

that has been taken or will be taken to correct such deviations.  The Project Schedule and any revisions 

thereto, are not Contract Documents, and any milestone, substantial or final completion dates required by 

the Contract Documents may not be modified except by written Change Order signed by both parties. 

4.8.2. Schedule Changes.   Schedule changes include, but are not necessarily limited to the 

addition or deletion of activities from the schedule, changes in logical relationships, changes in estimated 

duration of activities, and changes in constraints, resources, etc.  Any changes to the schedule that the 

Contractor contemplates, must be reported to the Owner in advance of incorporation along with an 

explanation for the changes and a proposed revised Project Schedule.  No such changes shall alter the 

planned completion date(s), unless the changes are the result of a properly executed Change Order.  

4.8.3. Records.   The Contractor shall keep accurate and detailed written records of the progress 

of the Project during all stages of construction and shall submit monthly written progress reports to the 

Owner which shall contain such information as Owner shall reasonably request.  Contractor shall submit 

such other interim reports as are requested by the Owner. 

4.8.4. Schedule Summary Report.   The Contractor shall, unless otherwise requested by Owner, 

prepare a weekly report (the “Schedule Summary Report”), in a form and of sufficient detail and 

character as approved by the Owner, identifying the significant schedule milestones achieved during the 

week, identifying those milestones that were not achieved and the reasons for such non-achievement, and 

shall include a detailed schedule of the following week’s activities. 

4.8.5. Daily Force and Activity Report.   The Contractor shall, unless otherwise requested by 

owner, on each business day prepare a report (the “Daily Force and Activity Report”) on a form approved 
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by the Owner’s Representative describing the labor forces (by trade/subcontractor) and equipment present 

on the Jobsite during such day and their hours worked and respective activities.  If requested by Owner, 

each Daily Force and Activity Report shall be delivered to the Owner’s Representative at the Jobsite or 

home office by 9:00 A.M. on the next succeeding business day (or by electronic mail if the Owner’s 

Representative is not at the Jobsite).   

4.8.6. Materials Status Report.   Within thirty (30) days after the date of the Owner/Contractor 

Agreement, the Contractor shall, unless otherwise requested by Owner, prepare a report (the “Materials 

Status Report”) which includes a complete list of suppliers, items to be purchased from the suppliers or 

fabricators, time required for fabrication and the scheduled delivery dates for each item as coordinated 

with the Project Schedule.  As soon as available, copies of purchase orders shall be furnished to the 

Owner. 

4.8.7. Weekly Status Report.   The Contractor shall, unless otherwise requested by Owner, 

prepare a weekly report in a form and of sufficient detail and character as approved by the Owner, which 

report shall include the following: 

.1. The current Project Schedule Update, progressed to the close of the reporting 

period, a statement by the Contractor’s project manager as to the progress of the 

Work in accordance with such Project Schedule Update (including information 

concerning the work of each of the Subcontractors) and the Contractor’s 

expectation of completion in accordance with such Project Schedule Update.  

The weekly Project Schedule Update shall be a unique file with a unique name, 

which is a progressed version of the previous update.  Such update shall be 

provided in both hard copy and executable electronic format similar to Project 

Baseline Schedule.  If changes are made to the Project Schedule, by virtue of 

incorporation of a change order or other reason, the changes must be made 

independent of progressing the schedule. 

.2. an updated Materials Status Report; 

.3. a listing of the number, amount and status of Field and Change Orders, an 

outstanding design issues and/or Requests for Information (RFIs) Log, a change 

proposal status log, and a projected final Cost of the Work; 

.4. a concise written summary, prepared by the Contractor’s project manager, 

outlining significant achievements, problems, and issues that affect the Project 

progress, quality or cost; 

.5. digital progress photographs; and 

.6. such other information as the Owner shall request from time to time. 

Nothing contained in the Weekly Report shall be deemed proper notice under other provisions of 

the Contract Documents for changes in the Contract Sum or Contract completion dates. 

4.8.8. Schedule of Submittals.   Within thirty (30) days after the Owner issues the Notice to 

Proceed, the Contractor shall prepare and keep current, for the Architect’s and the Owner’s review, a 

schedule of submittals, which shall be coordinated with the Project Schedule, and which allows the 

Architect and the Owner reasonable time to review submittals. 
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4.8.9. Weekly Progress Meetings.   The Contractor, including specifically the Project Manager 

and Superintendent, shall attend weekly progress meetings with the Owner’s Representative at the 

Jobsite, or at such other time and frequency as is acceptable to the Owner’s Representative.  At each such 

meeting, progress of the Work shall be reported in detail with reference to the Project Schedule and 

Project costs.  The Contractor shall prepare a two-week look-ahead schedule and one week look back 

showing, in detail, the schedule of various activities to take place and have taken place on the jobsite 

during the upcoming two-week period and previous one-week period.  Each Subcontractor whose work is 

to be reported on or may be affected by the work of others shall be required to send to such meetings a 

competent representative to report the condition of such Subcontractor’s work and to receive information 

and instructions. 

Section 4.9 Documents and Samples at the Jobsite. 

4.9.1. Record Copy of Certain Contract Documents.   The Contractor shall maintain at the site 

for the Owner one record copy of all Drawings, Specifications, Addenda, Change Orders and other 

Modifications including Architect’s responses to RFIs, in good order and marked currently to record all 

changes and selections made during construction, and, in addition, approved Shop Drawings, Product 

Data, Samples and similar submittals.  These shall be available to the Owner and the Architect and shall 

be delivered to the Owner in duplicate upon completion of the Work, accompanied by a certificate of the 

Contractor that they show accurate and complete “as-built” conditions, stating sizes, kind of materials, 

vital piping and conduit locations, and similar matters.  The final set of record documents shall be 

furnished to the Owner in form satisfactory to the Owner, as a condition to Final Payment. 

4.9.2. Approved Permit Drawings.   The Contractor shall maintain all approved permit 

drawings in a manner so as to make them accessible to the Owner, governmental inspectors and other 

authorized agencies.  All approved or permit drawings shall be in properly labeled packages and delivered 

to the Owner within thirty (30) days of Final Completion of the Work. 

Section 4.10 Shop Drawings, Product Data and Samples. 

4.10.1. “Shop Drawings” Defined.   “Shop Drawings” are drawings, diagrams, schedules and 

other data specially prepared for the Work by the Contractor or a Subcontractor, Sub-subcontractor, 

manufacturer, supplier or distributor to illustrate some portion of the Work. 

4.10.2. “Product Data” Defined.   “Product Data” are illustrations, standard schedules, 

performance charts, instructions, brochures, diagrams and other information furnished by the Contractor 

to illustrate a material, product or system for some portion of the Work. 

4.10.3. “Samples” Defined.   Samples are physical examples which illustrate materials, 

equipment or workmanship and establish standards by which the Work will be judged. 

4.10.4. Shop Drawings, Product Data and Samples Not Contract Documents.   Shop Drawings, 

Product Data, Samples and similar submittals are not Contract Documents.  The purpose of these 

submittals is to demonstrate for those portions of the Work for which submittals are required the way the 

Contractor proposes to conform to the information given and the design concept expressed in the Contract 

Documents. 

4.10.5. Review by Contractor.   The Contractor shall prepare, review, and submit, with 

reasonable promptness and in such sequence as to cause no delay in the Work or in the work of the Owner 

or any separate contractor, all Shop Drawings, Product Data and Samples required by the Contract 

Documents.  By such review and submission the Contractor represents that it has determined and verified 

the acceptability and conformity of all materials, field measurements and field construction criteria related 
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thereto, and that it has checked and coordinated information contained within such submittals with the 

requirements of the Work and of the Contract Documents. 

4.10.6. Approval by Architect.   The Contractor shall perform no portion of the Work requiring 

submittal and review of Shop Drawings, Product Data, Samples or similar submittals until the respective 

submittals has been approved by the Architect.  Such Work shall be in accordance with approved 

submittals. 

4.10.7. Deviations from Contract Documents.   The Contractor shall not be relieved of 

responsibility for any deviation from the requirements of the Contract Documents by the Owner or 

Architect’s approval of Shop Drawings, Product Data or Samples or similar submittals unless the 

Contractor has specifically informed the Architect in writing of such deviation at the time of submission 

and the Architect has given written approval of the specific deviation.  The Contractor shall not be 

relieved from responsibility for errors or omissions in the Shop Drawings, Product Data or Samples by 

the Owner or Architect’s approval thereof. 

4.10.8. Contractor’s Attention to Revisions.   The Contractor shall direct specific attention, in 

writing or on resubmitted Shop Drawings, Product Data or Samples or similar submittals, to revisions 

other than those requested by the Architect on previous submittals. 

4.10.9. Requirements for Submittal.  Shop Drawings and Product Data for architectural, 

structural, mechanical and electrical work shall be electronically submitted by the Contractor in Portable 

Document Format (PDF) to the Architect for approval and electronically copying the Owner’s 

Representative. Samples shall be provided directly to the Architect as required. 

The Contractor shall check the Submittal of its suppliers and Subcontractors as well as its own 

Submittals before submission. In particular, Contractor shall ascertain that submittals meet all the 

requirements of the Contract Documents and conform to the structural and space conditions. If Submittals 

show variations from Contract Documents, whether because of standard shop practice or other reasons the 

Contractor shall make special mention thereof in transmittal to the Architect.  

When corrections are necessary, the submittal with corrections noted will be returned 

electronically to the Contractor, with copy to Owner, for their records.  The Contractor shall then submit a 

corrected submittal, repeating the process until the submittal is complete and correct to the satisfaction of 

the Architect and the Owner’s Representative.  The approved submittal then will be returned to the 

Contractor.  The Contractor shall furnish and distribute the approved submittal for the use of the various 

trades at the Jobsite. 

4.10.10. Operating and Maintenance Data.   The Contractor shall assemble for the approval by the 

Architect and/or Owner all operating and maintenance data and installation manuals from all 

manufacturers whose equipment is installed in the Work, and shall submit such information to the Owner 

in electronic form satisfactory to the Owner as a precondition to final payment.  The Contractor shall also 

prepare a checklist or schedule showing the type of lubricant, filters and other consumables to be used at 

each point of application, and the intervals between lubrication, filter and other consumables changes for 

each item of equipment.  Such lists or schedules shall be typewritten or printed and bound in folios with 

each page or chart protected by a transparent plastic envelope or cover.  Three such folios shall be 

submitted to the Architect for approval and transmittal to the Owner. 

Section 4.11 Use of Site. 
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4.11.1. Confinement of Contractor’s Operations.   The Contractor shall confine operations at the 

Jobsite to areas permitted by law, ordinances, permits and the Contract Documents, and shall not 

unreasonably encumber the Jobsite with any materials or equipment. 

4.11.2. Access to Neighboring Properties.   The Contractor shall assure free, safe, convenient, 

unencumbered and direct access to properties neighboring the Jobsite for the owners of such properties 

and their respective tenants, agents, invitees and guests. 

4.11.3. Contractor Signs.   The Contractor and Subcontractor shall not erect any sign on the 

Project site without the prior written consent of the Owner.  Any such sign must comply with the 

Construction Documents and with all applicable laws, rules, codes and regulations, at the sole cost of the 

Contractor.   

4.11.4. Project Sign.   The Project sign will be constructed in accordance with Owner’s Project 

Sign standards, delivered and installed by separate contract 

4.11.5. Utility Service.   The Contractor shall not interrupt utility service to the Jobsite or to 

adjacent sites.  If the Contractor is required to interrupt utility services to perform its Work, Contractor 

shall coordinate such interruption with the utility provider, the Owner and any affected adjacent owners or 

tenants so as to avoid any damage to the Owner.  Notwithstanding anything to the contrary contained in 

the Contract Documents, Unless required to perform the work according to this agreement,  Contractor 

shall not interrupt utility service during business hours for any reason and Contractor shall pay any outage 

fee and/or premium or overtime charges along with any costs caused by or associated with improper 

execution of the outage as part of the Owner/Contractor Agreement. 

4.11.6. Logistics Plan.   Within fifteen (15) days after the execution of this Agreement, the 

Contractor will prepare for the Owner’s review and the Contractor’s use a logistics plan for efficient and 

effective use of the Project site and for secure storage of materials and equipment by the Contractor and 

all Subcontractors.  Once approved by the Owner this logistics plan must be approved by the authority 

having jurisdiction (if required).  In addition, it will be the Contractor’s responsibility to assist the Owner 

in obtaining agreements from adjacent landowners where necessary for the construction of the Project 

(including but not limited to approvals necessary for operation of a tower crane if required). 

Section 4.12 Cutting and Patching of Work. 

4.12.1. Cutting and Patching by Contractor.   The Contractor shall be responsible for all cutting, 

fitting or patching that may be required to complete the Work or to make its several parts fit together 

properly. 

4.12.2. Effect on Other Work.   The Contractor shall not damage or endanger any portion of the 

Work or other work of the Owner, tenants or any separate contractors by cutting, patching or otherwise 

altering any work, or by excavation.  The Contractor shall not cut or otherwise alter the work of the 

Owner, its tenants or any separate contractor except with the written consent of such parties.  The 

Contractor shall not unreasonably withhold from the Owner or a separate contractor the Contractor’s 

consent to cutting or otherwise altering the Work. 

Section 4.13 Cleaning Up. 

4.13.1. Premises to Be Kept Clean.   The Contractor at all times shall keep the premises free 

from accumulation of waste materials or rubbish caused by its operations, including any hazardous 

materials brought to the Project by the Contractor.  At the completion of the Work, the Contractor shall 

remove all waste materials and rubbish from and about the Project as well as all its tools, construction 
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equipment, machinery and surplus materials.  The Contractor shall maintain streets, sidewalks and 

temporary means of access or passage around the Jobsite in a clean and safe condition.  The Contractor 

shall remove all spillage and tracking arising from the performance of the Work from such areas, and 

shall establish a regular maintenance program of sweeping and hosing to minimize accumulation of dirt 

and dust upon such areas.  The Contractor will ensure that the project site and areas affected around the 

site will be cleaned on a daily basis. 

4.13.2. Cleaning and Maintenance.   If, after notice is given to the Contractor’s Representative 

that the site is not properly cleaned or maintained, the Contractor does not take immediate corrective 

action, the Owner may take corrective action at the Contractor’s sole cost and expense. If any fines or 

penalties are assessed to the Owner as a result of the Contractor’s failure to keep a clean and maintained 

site, the Contractor will promptly reimburse the Owner for the entire cost plus a 10% administration fee. 

4.13.3. Final Cleaning.   In addition to general broom cleaning, the Contractor shall perform the 

final cleaning for all trades at completion of the Work in accordance with the following, unless otherwise 

provided in the Specifications: 

.1. remove temporary protections; 

.2. remove marks, stains, fingerprints and other soil or dirt from glass and from 

painted, decorated, and natural finished woodwork and other work; 

.3. remove spots, mortar, plaster, soil and paint from all finish floor and wall 

materials and wash or wipe clean; 

.4. clean fixtures, cabinetwork and equipment, removing stains, paint, grime and 

dust and leave same in an undamaged and new condition; 

.5. clean aluminum in accordance with recommendations of the manufacturer; 

.6. clean resilient floors thoroughly with a well rinsed mop containing only enough 

moisture to clean off any surface dirt or dust and buff dry by a machine to bring 

the surfaces to sheen; and 

.7. power sweep and flush all on-site and offsite roadway, pavement and parking 

areas and pressure wash all curbs. 

Section 4.14 Royalties and Patents.   The Contractor shall pay all royalties and license fees.  

The Contractor shall defend suits or claims for infringement of patent rights and shall hold the Owner and 

Architect harmless from loss on account thereof, but shall not be responsible for such defense or loss 

when a particular design, process or product of a particular manufacturer or manufacturers is specifically 

required by the Contract Documents.  However, if the Contractor has reason to believe that the required 

design, process or product is an infringement of a patent, the Contractor shall be responsible for such loss 

unless such information is promptly furnished in writing to the Architect and the Owner. 

Section 4.15 Indemnification. 

4.15.1. Indemnity by Contractor.   To the fullest extent permitted by law, the Contractor shall 

indemnify, reimburse, hold harmless, and defend the Owner and its lender, the Owner’s project and/or 

development manager, the Architect, Architect’s consultants, and all of their agents, employees, 

consultants, parent subsidiaries or affiliated companies, partners, successors and assigns (the 

“Indemnified Parties”) from and against claims, damages, losses and expenses, including, but not limited 
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to, attorneys’ fees, arising out of or resulting from performance of the Work, a breach of the 

Owner/Contractor Agreement or a violation of applicable laws, codes or ordinances, if caused by the 

negligent acts or omissions or willful misconduct of the Contractor, a Subcontractor, a Sub-

Subcontractor, a material or equipment supplier, or anyone directly or indirectly employed by them or 

anyone for whose acts they may be liable; provided, however, that as required by Section 2782 of the 

California Civil Code, this Section shall not require the Contractor to indemnify the Indemnified Parties 

against liability for damages for death or bodily injury to persons, injury to property, or any other loss, 

damage or expense arising from the sole negligence or willful misconduct of the Indemnified Parties who 

are directly responsible to the Contractor.  Such obligations set forth in this Section shall not be construed 

to negate, abridge, or reduce other rights or obligations of indemnity which would otherwise exist as to a 

party or person.  If the Work is to be performed in a state that prohibits any part of the indemnity 

coverage contained herein, the Contractor shall provide the maximum indemnity coverage allowed by that 

state to each of the Indemnified Parties.  Contractor’s liability insurance shall be primary as to any 

coverage maintained by Owner.  The Contractor shall indemnify, hold harmless (including attorney’s fees 

and legal expenses) and defend the Owner and the Owner’s lenders, if any, from and against any assertion 

of lien claims by Subcontractors, Sub-subcontractors, material or equipment suppliers and against any 

assertion of security interests by suppliers of goods or materials, provided Owner has made all undisputed 

payments in accordance with the terms of the Contract Documents.  The Contractor shall bond off or 

otherwise discharge any lien filed against the Project within ten (10) days of written demand by the 

Owner, whether or not the Contractor believes the claim is valid, provided the Contractor has been paid 

all undisputed amounts in accordance with the Owner/Contractor Agreement. 

Without limitation of the foregoing, to the fullest extent permitted by law, the Contractor 

specifically agrees to indemnify, defend and hold harmless the Indemnified Parties from and against all 

claims, damages, losses and expenses, including, but not limited to, attorneys’ fees, arising out of any 

violation of any applicable labor and wage laws, including, without limitation, California Assembly Bill 

1897 (2014) (the “Labor/Wage Laws”) in connection with the Work.  The Contractor shall provide to 

Owner, prior to commencement of the Work, a copy of a valid certificate of worker’s compensation 

coverage or any other insurance required under the Labor/Wage Laws and such other documentation as 

may be required by the Owner to evidence the Contractor’s compliance with the Labor/Wage Laws.  The 

Contractor covenants, represents and warrants to Owner that in carrying out the Work the Contractor shall 

comply at all times with the Labor/Wage Laws.  

4.15.2. Indemnity to Survive Agreement.   This Section 4.15 and all indemnities in this 

Agreement, including the above indemnity and all other indemnity provisions, shall survive the 

termination or completion of this Agreement. 

4.15.3. No Limitation.   In claims against any person or entity indemnified under this Section 

4.15 by an employee of the Contractor, a Subcontractor, anyone directly or indirectly employed by them 

or anyone for whose acts they may be liable, the indemnification obligation under this Section 4.15 shall 

not be limited by a limitation on amount or type of damages, compensation or benefits payable by or for 

the Contractor or a Subcontractor under workers’ or workmen’s compensation acts, disability benefit acts 

or other employee benefit acts.  

4.15.4. Architect’s Negligence Not Covered by Indemnity.   The obligations of the Contractor 

under this Section 4.15 shall not extend to the liability of the Architect, the Architect’s consultants, other 

Owner’s consultants, and the agents and employees of any of them arising out of their negligence. 

Section 4.16 Contractor Representations.   The Contractor represents and warrants the 

following to the Owner (in addition to the other representations and warranties contained in the Contract 

Documents) as an inducement to the Owner to execute the Owner/Contractor Agreement which 



 

20 
DRAFT -Lump Sum Revised 25 million insurance coverage Template 1-2019 with approved revisions 
General Terms and Conditions, v.2018.07.18 

representations and warranties shall survive the execution and delivery of the Owner/Contractor 

Agreement and the final completion of the Work: 

.1. that he and, to the best of his knowledge, his Subcontractors are financially 

solvent and authorized to do business in the State where the Project is located and 

properly licensed by all necessary governmental and public and quasi-public 

authorities having jurisdiction over him and over the Work and the site of the 

Project; 

.2. that his execution of the Owner/Contractor Agreement and his performance 

thereof is within his duly authorized powers; 

.3. that his duly authorized representative has visited the site of the Work, 

familiarized himself with the local conditions under which the Work is to be 

performed (to the extent possible by visual observations and measurement) and 

correlated his observations with the requirements of the Contract Documents; and  

.4. the Contractor and, to the best of Contractor's knowledge, his Subcontractors 

possess the level of expertise, skill and experience necessary for the type of work 

each is to perform in connection with this Project. 

Section 4.17 Employment Requirements.   The Contractor and his Subcontractors shall 

comply with all applicable laws, ordinances, rules, regulations and orders of any public authority relating 

to the terms and conditions of employment of any employee who is employed in connection with the 

work to be performed under the Owner/Contractor Agreement, including without limitation, the 

applicable provisions of the Fair Labor Standards Act, the Fair Employment Practice Law and the Equal 

Pay Act.  The Contractor or his Subcontractors shall not discriminate against any employee or applicant 

for employment because of race, creed, color, sex or national origin to the extent permitted by law.  The 

Contractor shall afford equal employment opportunities without discrimination because of race, creed, 

color, sex or national origin.  Such action shall be taken with respect, but not limited to, recruitment, 

employment, job assignment, promotion, upgrading, demotion, transfer, lay-off, termination, rates of pay 

or other forms of compensation and selection for training including apprenticeship or on-the-job training.  

Section 4.18 OSHA Requirements.   The Contractor and his Subcontractors shall comply 

with regulations of the Occupational Safety and Health Administration ("OSHA") which compliance shall 

include as may be relevant appealing decisions, performing corrective work on the Work within 

abatement periods when work has been done by subcontractors and furnishing such supporting 

information or material as may be necessary to fully protect the rights of the Owner and Subcontractors 

on pending or prospective violation orders.  The Contractor is solely responsible for safety of his and his 

subcontractors' Work; the Owner assumes no safety responsibility for the Work.  The Contractor is solely 

responsible for any fines or penalties levied by OSHA due to the Contractor’s negligence. 

Article V 

SUBCONTRACTORS 

Section 5.1 Definitions. 

5.1.1. “Subcontractor”.   A “Subcontractor” is a person or entity who has a direct contract with 

the Contractor to perform any of the Work at the site, or to supply labor, services, materials or supplies 

for the Project.  The term Subcontractor is referred to throughout the Contract Documents as if singular in 

number and means a Subcontractor or its authorized representative.  The term Subcontractor does not 
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include any separate contractor having its own direct contractual relationship with Owner or its 

subcontractors. 

5.1.2. “Sub-subcontractor”.   A Sub-subcontractor is a person or entity at any tier who has a 

direct or indirect contract with a Subcontractor to perform any of the Work at the site.  The term Sub-

subcontractor is referred to throughout the Contract Documents as if singular in number and means a Sub-

subcontractor or an authorized representative thereof. 

Section 5.2 Award of Subcontracts and Other Contracts. 

5.2.1. Award Procedure.   Unless and to the extent otherwise required by the Contract 

Documents, Subcontractors and Sub-subcontractors shall be chosen and written contracts awarded to 

them in accordance with the provisions of this Article 5.  For Guaranteed Maximum Price Contracts, each 

subcontract to be awarded, unless otherwise agreed by the Owner in writing, shall be based on the 

Contractor obtaining complete competitive bids from not fewer than three (3) qualified Subcontractors 

(such qualification to be determined by Contractor, subject to the approval of Owner).  The Contractor 

will provide the Owner with a detailed analysis of the competitive bids and the Contractor and the Owner 

shall determine which bids will be accepted.  The subcontract bids received for each separate trade shall 

be presented to the Owner with a complete, detailed spreadsheet analysis of the bids, inclusive of any 

Contractor or subcontractor additions, exclusions or qualifications, Contractor’s detailed estimate or 

allowance for Scope of Work not included with in the Subcontractor bid, and with a written 

recommendation to the Owner as to the lowest qualified bidder.  The Owner may require contractor to 

obtain additional bids if the minimum three (3) bids provided are in the Owner’s sole judgment not 

competitive.  The Contractor, as soon as practicable after the execution of the Owner/Contractor 

Agreement, shall furnish to the Owner and the Architect in writing the names of the persons or entities 

(including those who are to furnish materials or equipment fabricated to a special design) proposed for 

each of the principal portions of the Work.  The Owner will, within a reasonable period of time, reply to 

the Contractor in writing stating whether or not the Owner, after due investigation, has reasonable 

objection to any such proposed person or entity.  Failure of the Owner to reply promptly shall constitute 

notice of no reasonable objection.  For Guaranteed Maximum Price Contracts, copies of all bids or other 

proposals from proposed Subcontractors and Sub-subcontractors shall be submitted to the Owner for 

review.  Contractor shall subcontract to the approved Subcontractor for Scope and Cost of the approved 

Subcontract bid proposal.  All Subcontractors and Sub-subcontractors shall be subject to the approval of 

Owner’s lender, if any. 

5.2.2. Objections.   The Contractor shall not contract with any such proposed person or entity to 

whom the Owner or the Architect has made reasonable objection under the provisions of Section 5.2.1. 

5.2.3. Substitutions.   As to Guaranteed Maximum Price Contracts, if the Owner or the 

Architect has reasonable objection to any such proposed person or entity and the Owner directs the 

acceptance of a Subcontractor’s bid in excess of the bid recommended by the Contractor for the same 

work, such excess shall be treated as a change in the Work, the Guaranteed Maximum Price shall be 

increased or decreased by the difference in cost occasioned by such substitution, and an appropriate 

Change Order shall be issued.  However, no increase in the Guaranteed Maximum Price shall be allowed 

for any such substitution unless the Contractor has acted promptly and responsively in submitting names 

as required by this Section 5.2. 

5.2.4. Objections to Substitutions.   The Contractor shall make no substitution for any 

Subcontractor, person or entity previously selected if the Owner makes reasonable objection to such 

substitution. 
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5.2.5. Subcontractor Financial Solvency.   The Contractor warrants that, to the best of its 

ability, the subcontractors it intends to hire to perform Work at the Project are financially solvent and 

authorized to conduct business in the state where the project is located and properly licensed by all 

necessary governmental, public and quasi-public authorities having jurisdiction over the Work and site of 

the Project. 

Section 5.3 Subcontractual Relations. 

5.3.1. Nature of Subcontractor’s Obligations.   By an appropriate written agreement, the 

Contractor shall require each Subcontractor, to the extent of the Work to be performed by the 

Subcontractor, to be bound to the Contractor by the terms of the Contract Documents, and to assume 

toward the Contractor all the obligations and responsibilities which the Contractor, by the Contract 

Documents, assumes toward the Owner and the Architect.  Said agreement shall preserve and protect the 

rights of the Owner and the Architect under the Contract Documents with respect to the Work to be 

performed by the Subcontractor so that the subcontracting thereof will not prejudice such rights, and shall 

allow to the Subcontractor, unless specifically provided otherwise in the Contractor-Subcontractor 

Agreement, the benefit of all rights, remedies and redress against the Contractor that the Contractor, by 

the Contract Documents, has against the Owner.  Where appropriate, the Contractor shall require each 

Subcontractor to enter into similar agreements with his Sub-subcontractors.  The Contractor shall make 

available to each proposed Subcontractor, prior to the execution of the Subcontract, copies of the Contract 

Documents to which the Subcontractor will be bound by this Section 5.3, and identify to the 

Subcontractor any terms and conditions of the proposed subcontract agreement which may be at variance 

with the Contract Documents.  Each Subcontractor shall similarly make copies of such Documents 

available to its Sub-subcontractors.  For Guaranteed Maximum Price contracts, the Owner may require 

Contractor to furnish copies of executed subcontracts and purchase orders, including prices. 

5.3.2. Subcontract Requirements.   Notwithstanding any provision of Section 5.3.1, any part of 

the Work performed for the Contractor by a Subcontractor or its Sub-subcontractor shall be pursuant to a 

written subcontract between the Contractor and such Subcontractor (or the Subcontractor and its Sub-

subcontractor at any tier), which shall be prepared on a form of subcontract satisfactory to the Owner.  

Each such subcontract shall, where the context so requires, contain provisions that: 

.1. require such Work to be performed in accordance with the requirements of the 

Contract Documents; 

.2. unless covered by Builders Risk waive all rights the contracting parties may have 

against one another or that the Subcontractor may have against the Owner for 

damages caused by fire or other perils covered by the insurance described in the 

Contract Documents; 

.3. require the Subcontractor to carry and maintain insurance coverage in accordance 

with the requirements of the Contract Documents, and to file certificates of such 

coverage with the Contractor; 

.4. require the Subcontractor to submit certificates and waivers of liens for Work 

completed by it and by its Sub-subcontractors as a condition to the disbursement 

of the progress payment next due and owing, and on the forms referenced in the 

Contract Documents; 

.5. require submission to the Contractor or the Subcontractor, as the case may be, of 

applications for payment in a form approved by the Owner, and  which provide 

for ten percent (10%) retainage, together with clearly defined invoices and 
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billings supporting all such applications, as required by Owner, under each 

subcontract to which the Contractor is a party; 

.6. require the Subcontractor to furnish, so far as practicable, unit prices and any 

other formulae for use in the determination of costs of changes in the Work; 

.7. require the Subcontractor to furnish to the Contractor in a timely fashion all 

information necessary for the preparation and submission of the reports required 

herein; 

.8. require that each Subcontractor continue to perform under its subcontract in the 

event the Owner/Contractor Agreement is terminated and the Owner shall request 

such Subcontractor to continue such performance; 

.9. require each Subcontractor to maintain its records in accordance with the 

provisions of the Owner/Contractor Agreement, and to permit the Owner to 

exercise as to each such Subcontractor the audit rights granted under the 

Owner/Contractor Agreement, and to otherwise audit “time and material” and 

overtime costs to be charged to the Project as permitted herein; 

.10. require the Subcontractor to agree to any relevant unit prices set forth in the 

Contract Documents; 

.11. require each Subcontractor to abide by any applicable federal, state law, 

ordinance, or regulation, including, without limitation, laws with respect to equal 

employment opportunity and similar matters; and 

.12. require each Subcontractor to waive trial by jury in any action, proceeding, or 

counterclaim involving any matter whatsoever arising out of or in any way 

connected with the Project. 

5.3.3. Contract with Affiliates.   The Contractor shall not enter into any subcontract, contract, 

agreement, purchase order, lease or other arrangement (“Arrangement”) for the furnishing of any portion 

of the materials, services, equipment or Work with any party or entity if such party or entity is an 

Affiliated Contractor Entity (as defined below), unless such Arrangement has been approved in advance 

by the Owner, after full disclosure in writing by the Contractor to the Owner of such affiliation or 

relationship and all details relating to the proposed Arrangement.  The term “Affiliated Contractor Entity” 

means any entity related to or affiliated with the Contractor or with respect to which the Contractor has 

direct or indirect ownership or control, including, without limitation, any entity owned in whole or part by 

the Contractor; any holder of more than 10% of the issued and outstanding shares of, or the holder of any 

interest in, the Contractor; any entity in which any officer, director, employee, partner or shareholder (or 

member of the family of any of the foregoing persons) of the Contractor or any entity owned by the 

Contractor has a direct or indirect interest, which interest includes, but is not limited to, that of a partner, 

employee, agent or shareholder. 

Section 5.4 Contingent Assignment of Subcontracts.   Each subcontract agreement for a 

portion of the Work is hereby assigned by the Contractor to the Owner provided that: 

5.4.1 such assignment is effective only after termination of the Owner/Contractor Agreement 

by the Owner pursuant to Article 13, and only for those subcontract agreements which the Owner accepts 

by notifying the Subcontractor in writing at the time Owner desires such assignment; and 
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5.4.2 such assignment is subject to the prior rights of the surety, if any, obligated under any 

bond relating to the Owner/Contractor Agreement; and 

5.4.3 the Owner may further assign such subcontract agreements to another general contractor. 

Section 5.5 Labor Issues.   The Contractor shall be responsible for managing and 

endeavoring to resolve all labor disputes resulting from the performance of the Work.  To the extent any 

labor union disputes the use of any non-union trade on the Project retained by the Contractor or any 

Subcontractor, the Contractor shall be responsible for responding to all union demands and actions in 

accordance with applicable laws and for managing the resolution of any such dispute and shall indemnify, 

defend and hold harmless Owner from and against any claims and demands asserted against Owner in 

connection therewith.  The Guaranteed Maximum Price or Contract Sum, and Contract Time, shall not be 

subject to adjustment due to cost incurred by the Contractor or delays in the Work arising from the 

Contractor’s or any Subcontractor’s use of any non-union trade in the performance of the Work, and the 

Contractor shall bear all costs associated with responding to any resulting union action and shall endeavor 

in good faith and with reasonable diligence to resolve any disputes or otherwise respond to any resulting 

union action so as to minimize any disruption in the Work. 

Article VI 

WORK BY OWNER OR BY SEPARATE CONTRACTORS 

Section 6.1 Owner’s Right to Perform Work and to Award Separate Contracts. 

6.1.1. Reservation by Owner.   The Owner reserves the right to perform construction or 

operations related to the Project with the Owner’s own forces, and to award separate contracts in 

connection with other portions of the Project or other construction or operations on the site. 

6.1.2. Meaning of “Contractor” in Separate Contracts.   When separate contracts are awarded 

for different portions of the Project or other construction or operations on the site, the term “Contractor” 

in the Contract Documents in each case shall mean the Contractor who executes each separate Owner-

Contractor Agreement. 

6.1.3. Coordination of Activities.   The Owner, at its option, either (i) shall provide for 

coordination of the activities of the Owner’s own forces and of each separate contractor (or tenant 

contractor) with the Work of the Contractor, who shall cooperate with them or (ii) shall require that the 

Contractor provide for such coordination, which the Contractor shall perform when directed by Owner to 

do so as part of the Contract Sum or Guaranteed Maximum Price.  The Contractor shall participate with 

other separate contractors and the Owner in reviewing their construction schedules and performance 

requirements when directed to do so.  The Contractor shall make any revisions to the construction 

schedule deemed necessary after a joint review and mutual agreement with Owner.  The construction 

schedules shall then constitute the schedules to be used by the Contractor, separate contractors and the 

Owner until subsequently revised.  This Section shall not affect milestone, substantial or final completion 

dates required by the Contract Documents, which can only be modified by written Change Order signed 

by both parties. 

Section 6.2 Mutual Responsibility. 

6.2.1. Coordination with Owner and Separate Contractors.   The Contractor shall afford the 

Owner and separate contractors reasonable opportunity for introduction and storage of their materials and 

equipment and performance of their activities and shall connect and coordinate the Contractor’s 

construction and operations with theirs as required by the Contract Documents. 
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6.2.2. Reporting of Discrepancies.   If part of the Contractor’s Work depends upon proper 

execution of construction or operations by the Owner or a separate contractor, the Contractor shall, prior 

to proceeding with that portion of the Work, promptly report to the Owner in writing apparent 

discrepancies or defects in such other construction that would render it unsuitable for such proper 

execution and results.  Failure of the Contractor so to report shall constitute an acknowledgment that the 

Owner’s or separate contractors’ completed or partially completed construction is fit and proper to receive 

the Contractor’s Work, except as to latent defects not then reasonably discoverable. 

6.2.3. Delay Cost.   Costs caused by unforeseen delays in the critical path activities of the 

Work, or by improperly timed activities or defective construction, shall be borne by the party responsible 

therefor. 

6.2.4. Damage to Construction or Property of Owner or Separate Contractors.   The Contractor 

shall promptly remedy damage caused by the Contractor to completed or partially completed 

construction, or to property of the Owner or separate contractors as provided in Section 9.2.5. 

6.2.5. Disputes Regarding Damage to Work or Property of Separate Contractors.   If any 

separate contractor claims or alleges that the Contractor has caused damage to the work or property of 

such separate contractor, the Contractor shall promptly attempt to resolve the dispute with the separate 

contractor.  Provided, however, the Contractor shall immediately repair any damage caused if necessary 

to ensure that no further damage will be caused.  If the Contractor fails to make such repairs, then the 

Owner may make such repairs at the Contractor’s expense.  If any separate contractor initiates legal or 

any other proceedings against the Owner on account of any damage alleged to have been caused by the 

Contractor, the Owner shall notify the Contractor, who shall defend such proceedings at its own expense, 

and if any judgment or award against the Owner arises therefrom, the Contractor shall pay or satisfy it 

and shall reimburse the Owner for all attorneys’ fees and court or other costs which the Owner has 

incurred over and above those paid for directly by the Contractor. 

6.2.6. Same Responsibilities for Owner and Separate Contractors.   The Owner and each 

separate contractor shall have the same responsibilities for cutting and patching as are described for the 

Contractor in Section 4.12. 

6.2.7. Owner’s Right to Clean Up.   If a dispute arises among the Contractor, separate 

contractors and the Owner as to the responsibility under their respective contracts for maintaining the 

premises and surrounding area free from waste materials and rubbish as described in Section 4.14, the 

Owner may clean up and allocate the cost among those responsible as the Owner reasonably determines 

to be just and equitable. 

Article VII 

TIME 

Section 7.1 Definitions. 

7.1.1. “Contract Time”.   Unless otherwise provided, “Contract Time” is the period of time, 

including authorized adjustments, allotted in the Contract Documents for Substantial Completion of the 

Work, and/or any other milestones established by the Contract Documents. 

7.1.2. Date of Commencement of Work.   The date of commencement of the Work is the date 

established in the Owner/Contractor Agreement or as otherwise directed in writing by the Owner.   

7.1.3. Date of Substantial Completion.   The date of Substantial Completion of the Work or 

designated portion thereof is the date established pursuant to the provisions of Section 8.4. 
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7.1.4. “Day”.   The term “day” as used in the Contract Documents means calendar day, unless 

otherwise expressly defined on the Contract Documents. 

Section 7.2 Progress and Completion. 

7.2.1. Time of Essence.   Time limits stated in the Contract Documents are of the essence of the 

Owner/Contractor Agreement.  By executing the Agreement, the Contractor confirms that the Contract 

Time is a reasonable period for performing the Work.  The Contractor acknowledges that the Owner is 

building this project to rent or sell to tenants and the Owner will receive substantial rental or sale income 

from the tenants.  The Contractor also acknowledges that developing, building, and leasing buildings such 

as the Project is the primary business of the Owner.  As such, TIME FOR SUBSTANTIAL 

COMPLETION AND FINAL COMPLETION IS OF THE ESSENCE.  In the event the Contractor does 

not achieve Substantial Completion and/or Final Completion of the Project by the Scheduled Completion 

Date, the Owner will incur substantial damages in the form of lost rental income and other charges and 

expenses under the leases with the Owner's tenants.  All damages for Contractor’s failure to achieve 

Substantial Completion and/or Final Completion of the Project by the Scheduled Completion Date shall 

be as provided in Owner/Contractor Agreement.  

7.2.2. Premature Commencement.   The Contractor shall not knowingly, except by agreement 

or instruction of the Owner in writing, prematurely commence operations on the Jobsite or elsewhere 

prior to the effective date of insurance required of the Contractor by the Owner/Contractor Agreement.  

The date of commencement of the Work shall not be changed by the effective date of such insurance.  

Unless the date of commencement is established by a Notice to Proceed given by the Owner, the 

Contractor shall notify the Owner in writing not less than five days (or longer if Owner so requires) 

before commencing the Work, so as to permit the timely filing of mortgages and other security interests. 

7.2.3. Commencement and Completion.   The Contractor shall begin the Work on the date of 

commencement, shall thereafter proceed expeditiously with adequate forces and shall achieve Substantial 

Completion within the Contract Time, and shall achieve any milestone dates or other completion dates 

referenced in the Contract Documents. 

Section 7.3 Delays and Extensions of Time. 

7.3.1. Extensions of Time.   If the critical path activities of the Work are materially delayed, as 

shown by a contemporaneous time impact analysis of the current updated Project Schedule,  at any time 

by the willful misconduct or gross negligence of the Owner or Architect, or of an employee of either, or 

of a separate contractor employed by the Owner, or by changes ordered in the Work, as reflected in 

Change Orders approved by the Owner that provide for the Contract Time to be extended, or by economic 

industry-wide strikes, unavoidable casualties, armed conflict (with or without declaration of war) 

involving the United States of America or other causes beyond the Contractor’s control, and which could 

not have been anticipated by Contractor, then the Contract Time shall be equitably adjusted by Change 

Order.  In the event of delay to the critical path activities of the Work caused by the Owner, the Architect, 

or the employees or agents of either, Contractor shall be entitled to an adjustment in the Contract Sum or 

Guaranteed Maximum Price, but only for those additional field overhead costs actually incurred as a 

result of delay to the critical path activities of the Work.  Contractor specifically waives all claims for 

indirect or consequential damages, including but not limited to extended home office overhead, stacking 

of trades, labor inefficiencies, lost profits and/or bonding capacity resulting from any delay claim.   

7.3.2. Claims for Increase in Contract Time.   If the Contractor wishes to make a claim for an 

increase in the Contract Time, written Notice as provided herein shall be given within seven (7) days after 

occurrence of the event giving rise to the delay.  After providing such notice of claim, Contractor shall 

maintain daily reports of all labor, equipment and materials it intends to submit as part of the Claim and 
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provide copies of these daily reports to Owner on not less than a weekly basis. Contractor shall take 

action to minimize the amount of cost and expenses associated with any down time.  Failure to strictly 

comply with this reporting requirement shall be deemed a waiver of all the portion of the claim for which 

such daily reports were not provided. Contractor shall submit its claim (including evidence supporting a 

delay in the critical path activities of the Work) within thirty (30) days of the notice set forth above, and if 

such notice or claim is not provided in writing within the time required in this Section, any claim shall be 

deemed waived by the Contractor.  The Contractor’s claim shall include an estimate of cost and a 

contemporaneous time impact analysis of the current updated Project Schedule showing the probable 

effect of delay on progress of the Work. Notwithstanding anything else contained elsewhere in the 

Contract Documents, Contractor’s entitlement to additional compensation for any claims to increase 

Contract Time shall be limited to direct additional costs, plus mark-up not to exceed 5% for work directly 

performed by the Contractor and in the aggregate not more than 10% for all work performed by the 

Contractor and its various subcontractors at any tier level.  In the case of a continuing delay only one 

claim is necessary.  Contractor shall not rely on any purported verbal waiver of this provision.  For 

purposes of this Section, notice of claims shall be provided to the Owner as required by the 

Owner/Contractor Agreement, and notice of claims provided by other means, such as by e-mail or 

meeting minutes, shall not constitute sufficient notice.  Any disputes between the parties as to a claim for 

an increase in the Contract Time shall be handled in accordance with the procedure set forth in Article 17 

below. 

7.3.3. Adverse Weather Conditions.   If adverse weather conditions are the basis for a claim for 

additional time, such claim shall be documented by data substantiating that weather conditions materially 

deviated from the customary and normal seasonal conditions for the Contract Time, based on historical 

data specific to the geographic location of the Project, and that weather conditions had a materially 

adverse effect on the critical path activities of the Work.  Time only extensions may be granted for bona 

fide delays to the critical path caused by adverse weather.   

Article VIII 

PAYMENTS AND COMPLETION 

Section 8.1 Schedule of Values.   

8.1.1. Payment System.   Payment shall be made in accordance with the provisions of this 

Agreement and specifically Exhibit H to the Agreement.  To the extent that Exhibit H conflicts with any 

other provision of this Agreement, Exhibit H shall control.  To the extent that Exhibit H does not apply to 

a particular payment or is silent as to a particular issue or situation, the procedure delineated below shall 

apply. 

8.1.2. Schedule of Values Preparation.   The Contractor will prepare and submit, for approval 

by the Owner, twenty (20) days prior to submission of the first Application for Payment a schedule of 

values (i.e., trade and materials breakdown) allocated to various portions of the Work in the form 

approved by Owner.  This schedule shall be used as a basis for reviewing the Contractor's Application for 

Payment.  The schedule of values shall not be revised without the written consent of the Owner.  This 

consent shall not be unreasonably withheld and the Schedule of Values shall be adjusted from time to 

time to reflect the actual costs of the various portions of the Work not to exceed the Contract Sum.  The 

Contractor agrees the Schedule of Values is used strictly for payment purposes.  The Schedule of Values 

is not an acceptance and/or agreement by the Owner that certain work is included or excluded from the 

Contract Documents.  As an alternative, the schedule of values may be in the form of a cost-loaded CPM 

project schedule, if approved by Owner.  If it is intended that the wages or salaries of certain personnel 

stationed at the Contractor's principal or other offices shall be included in the Contract Sum, the personnel 
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to be included, whether for all or only part of their time, and the rates at which their time will be charged 

to the Work. 

8.1.3. Trade Payment Breakdown.   Before the first Application for Payment and with each 

Application thereafter each Subcontractor (as required by Owner) and the Contractor for any of the Work 

performed by his company shall prepare and submit to the Contractor (who shall in turn submit it to the 

Owner and Architect), a trade payment breakdown following the format of the Contractor's schedule of 

values for that portion of the Work to be performed by him.  The form shall show in sufficient detail by 

convenient units: 

.1. Description of work; 

.2. Total value based upon the subcontract (or contract) sum; 

.3. Percentage of work completed to date; 

.4. Value of work completed to date based upon percentage of completion; 

.5. Percentage of subcontract (or contract) amount previously billed; 

.6. Previous amount billed; 

.7. Percentage completed this request; and 

.8. Value of work completed this request based upon percentage of completion. 

A trade payment breakdown which does not include sufficient detail or reflects unbalancing or "front-

loading" of the value of the Work may be rejected by the Owner.  Notwithstanding that a trade payment 

breakdown has been initially approved and subsequently used, but later found improper for any reason, 

sufficient funds will be withheld (without accruing interest thereon) from future partial request for 

payment to insure adequate reserves (including retainages) to complete the Work.  Any reserve shall be 

disbursed at the same time as the remaining retainage hereunder. 

Section 8.2 Applications for Payment. 

8.2.1. Time for Submission, Disputes with Subcontractors.   Applications for Payment shall be 

submitted by Contractor to Owner from time to time, as provided in the Owner/Contractor Agreement.  

Such applications may not include requests for payment of amounts the Contractor does not intend to pay 

to a Subcontractor or material supplier because of a dispute or other reason. 

8.2.2. Payment for Materials and Equipment.   Unless otherwise provided in the Contract 

Documents, payments shall be made on account of materials and equipment delivered and suitably stored 

at the site for subsequent incorporation in the Work, with the approval of the Owner.  If approved in 

advance by the Owner, in its sole discretion, payment may similarly be made for materials and equipment 

suitably stored off the site at a location agreed upon in writing.  Payment for materials and equipment 

stored on or off the site shall be conditioned upon Owner’s lender agreeing to advance funds for such 

stored materials, compliance by the Contractor with procedures satisfactory to the Owner and its lender to 

establish the Owner’s title to such materials and equipment or otherwise protect the Owner’s interest, and 

shall include applicable insurance, storage and transportation to the site for such materials and equipment 

stored off the site.  The Contractor shall submit, within thirty (30) days after the date of commencement 

of the Work and thereafter as the Owner requires, schedules of materials and equipment for each category 

or subcontract for which application for payment will be made, which schedules shall include items, 
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quantities, value or unit prices with extensions, and the month in which Application for Payment with 

respect thereto is expected to occur.  Schedules shall be updated on a monthly basis and submitted as a 

necessary attachment to the Contractor’s Application for Payment and such submission shall be a 

condition precedent to processing the Application for Payment.  

8.2.3. Warranties Deemed Included in Application for Payment.   By submitting any 

Application for Payment, the Contractor shall be deemed to warrant that title to all Work covered by such 

Application for Payment passes to the Owner at the time of the Application for Payment, and that all 

Work for which payments theretofore shall have been received from the Owner is free and clear of liens, 

claims, security interests or encumbrances in favor of the Contractor, Subcontractors, material suppliers, 

or other persons or entities making a claim by reason of having provided labor, materials and equipment 

relating to the Work. 

Section 8.3 Progress Payments. 

8.3.1. Amounts and Times Governed by Owner/Contractor Agreement.   Progress payments 

shall be made by the Owner to the Contractor in the amounts and at the times provided in the 

Owner/Contractor Agreement. 

8.3.2. Owner’s Right to Refuse to Make Payment.   Without limiting any other right or remedy 

which it may have, the Owner may refuse to make any payment to such an extent as may be necessary, in 

the Owner’s good faith opinion, to protect the Owner from loss because of: 

.1. defective Work not remedied; 

.2. third party claims filed or reasonable evidence indicating probable filing of such 

claims (Owner may withhold 125% of such claims); 

.3. failure of the Contractor to make payments properly to Subcontractors or for 

labor, materials or equipment; 

.4. reasonable evidence that the Work cannot be completed for the unpaid balance of 

the Guaranteed Maximum Price or Contract Sum; 

.5. damage to the Owner or another contractor; 

.6. reasonable evidence that the Work will not be completed within the Contract 

Time, and that the unpaid balance of the Guaranteed Maximum Price or Contract 

Sum would not be adequate to cover actual or liquidated damages for the 

anticipated delay; or 

.7. persistent failure to carry out the Work in accordance with the Contract 

Documents. 

When the above reasons for withholding payment are removed, payment will be made for such amounts 

withheld. 

8.3.3. Payments to Subcontractors.  The Contractor shall pay each Subcontractor no later than 

ten (10) days from receipt of payment from the Owner, out of the amount paid to the Contractor on 

account of such Subcontractor’s portion of the Work, the amount to which said Subcontractor is entitled, 

reflecting percentages actually retained from payments to the Contractor on account of such 

Subcontractor’s portion of the Work.  The Contractor shall, by appropriate agreement with each 
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Subcontractor, require each Subcontractor to make payments to Sub-subcontractors in similar manner.  If 

required by the Owner or its lender, if any, the Contractor shall send to the Owner, within five (5) days of 

receipt of payment from the Owner, copies of checks paid for all items of the Contractor’s costs listed in 

the Application for Payment that were not paid prior to the date on which the Application for Payment 

was submitted.  The Contractor shall have no agreement with any subcontractor or supplier which permits 

the Contractor to withhold retainage or other sums from its subcontractors and suppliers in excess of 

those amounts actually withheld or retained by the Owner from the Contractor.  It is the intent of this 

Agreement that the Contractor be obligated to pay its subcontractors and suppliers within ten (10) days 

following receipt of payment from the Owner for all work to the extent the Owner has paid the 

Contractor. 

8.3.4. No Obligation to See to Payment.   Neither the Owner nor the Architect shall have any 

obligation to pay or to see to the payment of any moneys to any Subcontractor except as may otherwise 

be required by law.  The Owner for cause shall have at any time the right to issue joint checks to 

subcontractors and suppliers as it, in its sole discretion, shall reasonably deem appropriate or necessary, 

and Contractor agrees to cooperate with Owner in implementing that joint check process as may be 

required. 

8.3.5. Payment Does Not Constitute Acceptance of Work.   No Application for Payment, nor 

any payment on account thereof by the Owner, nor any partial or entire use or occupancy of the Project by 

the Owner, shall constitute an acceptance of any Work not in accordance with the Contract Documents. 

Section 8.4 Substantial Completion. 

8.4.1. Definition of Substantial Completion.   The Date of Substantial Completion of the Work 

or designated portion thereof is the date certified by the Architect and/or Owner when the Work is 

sufficiently complete in accordance with the Contract Documents so that the Owner could beneficially 

occupy and utilize the Work or designated portion thereof for the use for which it is intended, without 

relieving the Contractor of any of its responsibilities under this Owner/Contractor Agreement, and all 

permits and certificates necessary for such occupancy or utilization have been obtained, provided the 

permits and certificates are not being withheld because of the act or omission of the Owner, or Architect 

or other party not within control of Contractor.  The Contractor acknowledges that due to the nature of the 

Project, various portions of the Project (i.e., the "anchor" and the other tenants) may reach Substantial 

Completion at different times.  The Contractor agrees that when only a portion of the Project reaches 

Substantial Completion, full and complete access shall be provided for the customers/clients of the tenant 

of that portion of the Project reaching Substantial Completion.   

8.4.2. Procedure; Punch List.   When the Contractor considers that the Work, or a portion 

thereof which the Owner agrees to accept separately, is substantially complete, the Contractor shall 

prepare and submit to the Owner’s Representative a comprehensive list of items to be completed or 

corrected.  The Contractor shall proceed promptly to complete and correct items on the list.  Failure to 

include an item on such list does not alter the responsibility of the Contractor to complete all Work in 

accordance with the Contract Documents.  Upon receipt of the Contractor’s list, the Owner’s 

Representative and/or the Architect with Owner’s approval will make an inspection to determine whether 

the Work or designated portion thereof is substantially complete.  If the Owner’s Representative’s 

inspection discloses any item, whether or not included on the Contractor’s list, which is not in accordance 

with the requirements of the Contract Documents, the Contractor shall, before issuance of the Certificate 

of Substantial Completion, complete or correct such item upon notification by the Owner’s 

Representative.  The Contractor shall then submit a request for another inspection by the Owner’s 

Representative to determine Substantial Completion. 
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8.4.3. Certificate of Substantial Completion.   When the Work or designated portion thereof is 

substantially complete, the Owner’s Representative will prepare a Certificate of Substantial Completion 

which shall establish the date of Substantial Completion, shall establish responsibilities of the Owner and 

Contractor for security, maintenance, heat, utilities, damage to the Work and insurance, and shall fix the 

time within which the Contractor shall finish all remaining items on the punch list accompanying the 

Certificate.  The Certificate of Substantial Completion shall be submitted to the Owner and Contractor for 

their written acceptance of responsibilities assigned to them in such Certificate.  The Owner shall be 

entitled to withhold 150% of the value of the outstanding items at the time of Substantial Completion, in 

addition to any other retainage that may be held under the Contract Documents. 

Section 8.5 Partial Occupancy or Use. 

8.5.1. Partial Occupancy.   The Owner may occupy or use any completed or partially completed 

portion of the Work at any stage when such portion is designated by separate agreement with the 

Contractor, provided such occupancy or use is consented to by the property insurance carrier and 

authorized by public authorities having jurisdiction over the Work.  Such partial occupancy or use may 

commence whether or not the portion is substantially complete, provided the Owner and Contractor have 

accepted in writing the responsibilities assigned to each of them for payments, retainage, if any, security, 

maintenance, heat, utilities, damage to the Work and insurance, and have agreed in writing concerning the 

period for correction of the Work and commencement of warranties required by the Contract Documents.  

Consent of the Contractor to partial occupancy or use shall not be unreasonably withheld. 

8.5.2. Joint Inspection.   Immediately prior to such partial occupancy or use, the Owner, 

Contractor and, at Owner’s option, Architect shall jointly inspect the area to be occupied or portion of the 

Work to be used in order to determine and record the condition of the Work. 

8.5.3. Partial Occupancy Does Not Constitute Acceptance of Work.   Unless specifically agreed 

to in writing by the Owner, partial occupancy or use of a portion or portions of the Work shall not 

constitute acceptance of Work not complying with the requirements of the Contract Documents. 

Section 8.6 Final Completion and Final Payment. 

8.6.1. Definition of Final Completion.   Final Completion shall occur when (i) all Work, 

including any items not required for Substantial Completion are fully complete in all respects and in 

accordance with the Contract Documents and (ii) the Contractor has delivered to the Owner the 

following: 

.1. an affidavit that payrolls, bills for materials and equipment, and other 

indebtedness connected with the Work for which the Owner or the Owner’s 

property might be responsible or encumbered (less amounts withheld by Owner) 

have been paid or otherwise satisfied; 

.2. a certificate evidencing that insurance required by the Contract Documents to 

remain in force after final payment is currently in effect and will not be 

cancelled, substantially modified or allowed to expire until at least thirty (30) 

days’ prior written notice has been given to the Owner; 

.3. a written statement that the Contractor knows of no reason that the insurance will 

not be renewable to cover the period required by the Contract Documents; 

.4. consent of the surety, if any, to final payment; 
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.5. if required by the Owner, other data establishing payment or satisfaction of 

obligations, such as receipts, final and unconditional releases and waivers of 

liens, claims, security interests or encumbrances arising out of the 

Owner/Contractor Agreement, to the extent and in such form as required by the 

Contract Documents.  If a Subcontractor refuses to furnish a release or waiver 

required by the Owner, the Contractor may furnish a bond satisfactory to the 

Owner to indemnify the Owner against such lien.  If such lien remains unsatisfied 

after payments are made, the Contractor shall refund to the Owner all money that 

the Owner may be compelled to pay in discharging such lien, including all costs 

and reasonable attorneys’ fees;  

.6. all closeout documents, as-built documents, Owner’s manuals, warranties and 

similar documents required by the Contract Documents; 

.7. all certificates of occupancy or similar approvals relating to the Project; 

.8. verification that all punch lists are fully completed to the Owner’s and 

Architect’s satisfaction; and 

.9. Audit and reconciliation of charges. 

8.6.2. Delay of Final Completion.   If, after Substantial Completion of the Work, Final 

Completion thereof is materially delayed through no fault of the Contractor or by issuance of Change 

Orders affecting Final Completion, and the Owner’s Representative and, if requested by Owner, Architect 

so confirm, the Owner shall, upon application by the Contractor and approval by the Owner’s 

Representative, and without terminating the Owner/Contractor Agreement, make payment of the balance 

due for that portion of the Work fully completed and accepted.  If the remaining balance for Work not 

fully completed or corrected is less than the retainage stipulated in the Contract Documents, and if bonds 

have been furnished, the written consent of surety to payment of the balance due for that portion of the 

Work fully completed and accepted shall be submitted by the Contractor to the Owner as a further 

condition precedent to its entitlement to receive such payment. 

8.6.3. Acceptance of Final Payment Constitutes Waiver of Claims by Contractor.   Acceptance 

of final payment by the Contractor, a Subcontractor or material supplier shall constitute a waiver of 

claims by that payee except those previously made in writing in accordance with the terms of the Contract 

Documents, and identified by that payee as unsettled at the time of final Application for Payment. 

8.6.4. Final Completion as Condition Precedent to Final Payment.   Final Completion shall be a 

condition precedent to final payment.  No additional invoices or change order requested from the 

Contractor or its subcontractors will be accepted by the Owner after issuance of final payment.  All 

financial obligations for such invoices will be the responsibility of the Contractor. 

Lien Law Requirements.  In no event will the Owner be required to issue final payment until all 

requirements of construction lien laws in the state where the Project is located are satisfied.  

Article IX 

PROTECTION OF PERSONS AND PROPERTY 

Section 9.1 Safety Precautions and Programs. 

9.1.1. Contractor’s Responsibility.   The Contractor shall be exclusively responsible for 

initiating, maintaining and supervising all safety precautions and programs in connection with the 
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performance of the Owner/Contractor Agreement.  Coordination of the Contractor’s Safety program with 

the safety programs of other contractors, if any, is the Contractor’s sole responsibility. 

9.1.2. Discovery of Hazardous Materials.   In the event the Contractor encounters on the site 

material reasonably believed to be asbestos or polychlorinated biphenyl (“PCB”), or any other substance 

defined as a hazardous material by any federal, state or local authority (“Hazardous Materials”), which 

has not been rendered harmless, the Contractor shall immediately stop Work in the area affected and 

report the condition to the Owner in writing.  The Contractor shall not report environmental conditions to 

governmental agencies or any other entity without prior consultation with Owner unless required by law.  

Except as otherwise provided in Section 9.1.3, the Owner, at its expense, shall be responsible for 

obtaining the services of a licensed laboratory to verify the presence or absence of the Hazardous 

Materials reported by the Contractor and, in the event such material or substance is found to be present, to 

verify that it has been rendered harmless.  The Work in the affected area shall not thereafter be resumed 

except by written agreement of the Owner and Contractor if in fact the material is hazardous and has not 

been rendered harmless.  If such work stoppage, due to the presence of Hazardous Material, causes a 

critical path delay, then a change order may be executed to properly extend the contract performance 

period for the amount of critical path delay and the field costs associated with such delay.  The Work in 

the affected area shall be resumed immediately following the occurrence of any one of the following 

events: 

.1. the Owner causes remedial work to be performed which results in the absence of 

the Hazardous Materials (as defined by federal, state and local laws); or 

.2. the Owner and the Contractor, by written agreement, decide to resume 

performance of the Work; or 

.3. the Work may safely and lawfully proceed, as determined by an appropriate 

governmental authority or as evidenced by a written report to both the Owner and 

the Contractor, which is prepared by an environmental engineer reporting 

directly to the Owner.   

9.1.3. Hazardous Materials for Which Contractor is Responsible.   Notwithstanding Section 

9.1.2, Contractor shall be solely responsible for the remediation, disposal, and transport of all Hazardous 

Materials (1) brought to or created at the Site by the Contractor or anyone working under Contractor, or 

(2) which were pre-existing at the Site but require remediation, disposal or transport due to the negligence 

of Contractor or Contractor’s breach of this Agreement.  The Contractor agrees that it shall not utilize or 

incorporate any material or product containing asbestos, PCBs or other Hazardous Materials, into the 

Work or bring or permit anyone to bring any such substances to the Project site, and shall indemnify and 

hold Owner harmless from any claims or damages resulting from a breach of this provision. 

Section 9.2 Safety of Persons and Property. 

9.2.1. Reasonable Precautions to Prevent Loss to Persons and Property.   The Contractor shall 

take reasonable precautions for safety of, and shall provide reasonable protection to prevent damage, 

injury or loss to: 

.1. employees on the Work and other persons including but not limited to shopping 

center customers, tenant employees, and delivery persons who may be affected 

thereby; 
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.2. the Work and materials and equipment to be incorporated therein, whether in 

storage on or off the site, under care, custody or control of the Contractor or the 

Contractor’s Subcontractors or Sub-subcontractors; and 

.3. other property at the site or adjacent thereto (whether such other property belongs 

to owner of not), such as trees, shrubs, lawns, walks, pavements, roadways, 

structures and utilities not designated for removal, relocation or replacement in 

the course of construction. 

Whenever required by existing conditions and progress of the Work, the Contractor shall shore up, brace, 

underpin and protect as may be necessary, all foundations and other parts of existing structures, on, 

adjacent to or adjoining the site, which are in any way affected by its operation.  

9.2.2. Compliance with Law.   The Contractor assumes all responsibility for complying with all 

federal, state and local statutes, ordinances, codes, rules and regulations that may apply to the Work, 

including without limitation by reason of specification, the applicable provisions of the Fair Labor 

Standards Act, the Fair Employment Practice Law and the Equal Pay Act, and Contractor shall indemnify 

the Owner against any citation, fine or other loss or damages due to the failure of Contractor or its 

employees or subcontractors to comply with same. The Contractor and its Subcontractors shall comply 

with regulations of the Occupational Safety and Health Administration ("OSHA"), which compliance 

shall include furnishing such supporting information or material as may be necessary to fully protect the 

rights of the Owner and Subcontractors on pending or prospective violation orders.  The Contractor is 

solely responsible for safety of its and its subcontractors' Work; the Owner assumes no safety 

responsibility for the Work.  The Contractor shall comply with all storm water management requirements 

of any governmental agency, Owner requirements or any tenant requirements of Owner, including, but 

not limited to, any EPA requirements applicable to the Project.  In addition, the Contractor shall be 

responsible to the Owner for payment of any fines, penalties and corrective work arising out of 

Contractor’s failure to comply with such requirements. 

9.2.3. Signs and Warnings.   The Contractor shall erect and maintain, as required by OSHA, 

local authority, existing conditions and performance of the Owner/Contractor Agreement, reasonable 

safeguards for safety and protection, including posting danger signs and other warnings against hazards, 

promulgating safety regulations, and notifying owners and users of adjacent sites and utilities. 

9.2.4. Explosives and Other Hazardous Materials.   When use or storage of explosives or 

regulated or Hazardous Materials or equipment or unusual methods are necessary for execution of the 

Work, the Contractor shall exercise utmost care and carry on such activities under supervision of properly 

qualified personnel, and with prior written approval of the Owner.  Contractor is the owner of all 

Hazardous Materials brought to the Project Site by the Contractor, and shall be strictly liable for such 

Hazardous Materials while they are being stored, handled or installed at the Project site.  The Contractor 

shall submit Material Safety Data Sheets and other documentation required by the Owner, the Contract 

Documents or applicable law.  The Contractor shall strictly comply with all applicable laws, rules, and 

regulations relating to environmental matters.  The Contractor shall indemnify Owner for any damage, 

injury or loss arising out of the use of explosives at the Project site. 

9.2.5. Contractor to Remedy Damage or Loss.   The Contractor shall promptly remedy damage 

and loss (other than damage or loss insured under property insurance required by the Contract 

Documents), to property referred to in Sections 9.2.1.2 and 9.2.1.3 caused in whole or in part by the 

Contractor, a Subcontractor, a Sub-subcontractor, or anyone directly or indirectly employed by any of 

them, or by anyone for whose acts they may be liable and for which the Contractor is responsible under 

Sections 9.2.1.2 and 9.2.1.3, except damage or loss attributable to acts or omissions of the Owner or 

Architect or anyone directly or indirectly employed by either of them, or by anyone for whose acts either 
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of them may be liable, and not attributable to the fault or negligence of the Contractor.  The foregoing 

obligations of the Contractor are in addition to the Contractor’s obligations under Section 4.15. 

9.2.6. Designation of Safety Officer.   The Contractor shall designate a responsible member of 

its organization at the site whose duty shall be to monitor and supervise the safety program, and otherwise 

prevent accidents.  This person shall be the Contractor’s superintendent unless otherwise designated by 

the Contractor in writing to the Owner and the Architect. 

9.2.7. Overloading of Work.   The Contractor shall not load or permit any part of the Work to 

be loaded beyond its designated capacity. 

9.2.8. Protection of Adjoining Property and Persons.   Contractor shall protect adjoining private 

or municipal property and shall provide barricades, temporary fences, and covered walkways required to 

protect the safety of persons (including invitees and passersby), as required by prudent construction 

practices, local building codes, ordinances and other laws, and the Contract Documents.  Contractor shall 

prepare and submit to the Owner, for its approval, a site utilization plan showing the location of its on-site 

office, if any, all perimeter fencing, protected walkways, staging areas and haul roads.  Such plan, as 

same may be amended and updated from time to time by Contractor with Owner’s approval, shall be 

maintained at the Jobsite to reflect current conditions.  Owner’s right of approval hereunder shall not be 

deemed to lessen Contractor’s responsibility under this Section 9.2.8. 

9.2.9. Protection Against Elements.   Contractor shall maintain Work, materials and apparatus 

free from injury or damage from rain, wind, storms, frost or heat.  If adverse weather makes it impossible 

to continue operations safely in spite of weather precautions, the Contractor shall cease Work and notify 

the Owner and the Architect of such cessation.  The Contractor shall not permit open fires on the Project 

site. 

9.2.10. Repair of Damage Resulting from Work.   In addition to its other obligations pursuant to 

this Article 9, the Contractor shall, at its sole cost and expense, promptly repair any damage or 

disturbance to walls, utilities, sidewalks, curbs and the property of third parties (including municipalities) 

resulting from the performance of the Work, whether by it or by its Subcontractors or Sub-subcontractors.  

The Contractor shall maintain streets in a clean good repair and traversable condition. And shall repair 

damage caused by the work. 

9.2.11. Accident Reports.   The Contractor shall report in writing to the Owner and the Architect 

all accidents arising out of or in connection with , the Work which caused death, personal injury or 

property damage, giving full details and statements of witnesses.  In addition, if death or serious personal 

injury or serious damages are caused, the accident shall be reported immediately by telephone or 

messenger to appropriate local authority, the Owner and the Architect. 

9.2.12. Securing Work.   When all or a portion of the Work is to be suspended for any reason, the 

Contractor and Subcontractor shall cover over and securely fasten down all coverings to protect such 

work as may be susceptible to damage from any cause. 

9.2.13. Fire Protection.   The Contractor shall extend the permanent fire protection, if same is to 

be provided in the Work, within the structure at the earliest date feasible.  At all times during 

construction, the Contractor shall provide a reasonable and code-compliant number of fire extinguishers 

and other approved fire-fighting devices.  Each fire extinguisher and other device shall be conspicuously 

displayed and clearly marked with instructions for use.  The Contractor shall coordinate the logistics plan 

with the Owner and local Fire Marshal having jurisdiction over the Project. 
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9.2.14. Roof Traffic.   Completed roof surfaces shall not be subjected to traffic nor shall they be 

used for storage of material.  Where such activity must take place on the roof in order to perform the 

work, adequate protection to the roof shall be provided. 

9.2.15. Site Security.   The Owner shall not be responsible for reimbursement of any kind for any 

losses or damages that may occur to the Contractor’s tools, materials, equipment, etc. Storage and 

security of the Contractor’s tools, materials, equipment, etc. is the sole responsibility of the Contractor at 

its sole cost and expense. 

9.2.16. Road and Parking Area Traffic.   To the maximum extent possible, completed road and 

parking surfaces shall not be subjected to construction equipment traffic nor shall they be used for storage 

of material or equipment.  Where such activity must take place on final paved areas in order to perform 

the work, adequate measures, to be approved by owner, to protect to the pavement shall be provided and 

all damage shall be promptly repaired and surface restored to new condition by Contractor. 

Section 9.3 Emergencies.   In any emergency affecting the safety of persons or property, the 

Contractor shall act, at its discretion, to prevent threatened damage, injury or loss.  Any additional 

compensation or extension of time claimed by the Contractor on account of emergency work shall be 

determined in accordance with Article 11. 

Article X 

INSURANCE 

Section 10.1 Insurance.   The terms and conditions of all insurance to be provided by 

Contractor are set forth in the Owner/Contractor Agreement. 

Section 10.2 Bonds. 

10.2.1. Contractor’s Surety Bonds.   The Contractor shall provide to the Owner a letter from the 

Contractor’s surety indicating the surety’s willingness to issue payment and performance bonds in 

connection with the Owner/Contractor Agreement, whether or not Owner decides to require payment and 

performance bonds.  If specifically requested by the Owner, Contractor shall furnish to Owner and 

maintain performance and payment bonds in a form acceptable to Owner.  Such bonds shall be issued by 

a surety reasonably acceptable to Owner, shall name the Owner and its lender (if any) as obligees and 

shall be in an amount at least equal to the Guaranteed Maximum Price or Contract Sum.  All dual obligee 

rider language is subject to the approval of the Owner and the lender.  If required, the Contractor shall 

deliver the executed, approved bonds to the Owner within seven days after execution of the 

Owner/Contractor Agreement. 

10.2.2. Subcontractors’ Labor and Material Payment Bonds.  If approved by the Owner, 

Contractor may procure surety bonds from Subcontractors and Sub-subcontractors. 

10.2.3. Cost of Bonds.   The costs of all bonds required under this Section 10.2 shall not be 

included in the Guaranteed Maximum Price or Contract Sum.  If the final cost of any bond is less than the 

amount included in the Guaranteed Maximum Price or Contract sum, such amounts shall be deducted 

from the Guaranteed Maximum Price or Contract Sum by appropriate change order. 

10.2.4. Contractor to Furnish Copies of Bonds.   Upon the request of any person or entity 

appearing to be a potential beneficiary of any of the bonds required under this Section 10.2, the 

Contractor promptly shall furnish a copy of the bonds or shall permit a copy thereof to be made and 

delivered to such person or entity. 
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Article XI 

CHANGES IN THE WORK 

Section 11.1 Change Orders. 

11.1.1. Definition of “Change Order”.   A Change Order is a written order to the Contractor 

signed by the Owner and accepted by the Contractor, issued after execution of the Owner/Contractor 

Agreement, authorizing a change in the Work or an adjustment in the contract terms, Guaranteed 

Maximum Price, Contract Sum, the completion dates, and/or the construction duration specified in the 

Contract Documents. 

11.1.2. Owner May Order Changes in Work.   The Owner, without invalidating the 

Owner/Contractor Agreement, may order changes in the Work within the general scope of the 

Owner/Contractor Agreement consisting of additions, deletions or other revisions, and the Guaranteed 

Maximum Price (or Contract Sum) and the Contract Time may also be adjusted accordingly, if approved 

by the Owner in writing.  All such changes in the Work shall be authorized by written Change Order or 

Construction Change Directive (on forms approved by Owner), and shall be performed under the 

applicable conditions of the Contract Documents.  Contractor shall perform all changed Work required by 

Owner, whether or not disputes exist between the Owner and the Contractor.  Contractor shall provide all 

Change Order pricing within 14 days for any time and material change order or 14 days for all other 

change orders of any change ordered by Owner, or shall be deemed in material breach of the 

Owner/Contractor Agreement.  In no event shall any personnel of Owner be authorized to approve 

Change Orders or Construction Change Directives other than the Owner’s designated representative.  No 

course of conduct or dealings between the parties, no express or implied acceptance of alterations or 

additions to the Work, and no claim that the Owner had been unjustly enriched by any change in the 

Work, whether or not there is in fact any unjust enrichment, shall be the basis for any claim to an increase 

in the Contract Sum or extension of the Contract Time.  

11.1.3. Method of Determining Cost or Credit.   The increase in the Guaranteed Maximum Price 

or Contract Sum resulting from a change in the Work performed by Contractor shall be determined by a 

properly estimated, negotiated and agreed-to cost in advance of the execution of the changed work or 

actual, incurred cost to be determined in a manner agreed upon by the parties, for work necessarily 

completed under a Construction Change Directive and prior to Change Order finalization.  The increase 

or decrease in the Guaranteed Maximum Price or Contract Sum resulting from a change in the Work shall 

be determined for work performed by Subcontractors in one or more of the following ways (the fee being 

adjusted according to the percentages set forth in the Owner/Contractor Agreement): 

.1. by mutual acceptance of a lump sum properly itemized and supported by 

sufficient substantiating data to permit evaluation; 

.2. by unit prices stated in the Contract Documents or subsequently agreed upon; or 

.3. by actual, incurred Cost of the Work in a manner agreed upon by the parties. 

11.1.4. Use of Approved Rates.   Any labor rates, overtime rates, equipment rental rates and unit 

prices shall be approved by the Owner in writing in advance of any Work to be charged on the basis of 

such rates or prices.  All costs incurred pursuant to a Change Order shall be subject to audit by the Owner. 

11.1.5. Contractor Markups.  For Work performed by any subcontractor, the subcontractor's 

mark-ups shall be no greater than fifteen percent (15%) total for overhead/general conditions and 

profit/fee.  General Contractor markups shall be in accordance with Article 6 of the Contract. 
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11.1.6. Method of Determining Changes to Contract Time.   All contract Change Orders shall 

address potential changes to both cost and time.  Any extension or reduction of the contract performance 

period shall be based on a contemporaneous Time Impact Analysis.  Such analysis compares the critical 

path and scheduled completion dates of the current updated Project Schedule without the changed work to 

the same schedule with the proposed changed work properly inserted.  Only change order work that 

causes a critical path delay or reduction will result in such extension or reduction being considered for 

inclusion if the Change Order.  The Owner may, at its sole discretion, opt to accelerate the Contractor, for 

a mutually agreed upon added cost, rather that extend the contract performance period, if warranted.   

Section 11.2 Concealed Conditions.   Subject to the provisions of Section 3.1 of the 

Owner/Contractor Agreement, should concealed conditions be encountered in the performance of the 

Work below the surface of the ground which Contractor would be unable to ascertain upon a reasonable 

investigation of subsurface conditions, or should concealed or unknown conditions in an existing 

structure be at variance with the conditions indicated by the Contract Documents, or should unknown 

physical conditions below the surface of the ground or concealed or unknown conditions in an existing 

structure of an unusual nature, differing materially from those ordinarily encountered and generally 

recognized as inherent in work of the character provided for in the Owner/Contractor Agreement, be 

encountered, the Guaranteed Maximum Price or Contract Sum shall be equitably adjusted by Change 

Order, subject to the notice of claim and claim procedures contained in the Owner/Contractor Agreement.  

Unless otherwise specifically noted in the Contract Documents, if there are different possible foreseeable 

concealed conditions underground or in an existing structure, the Guaranteed Maximum Price shall be 

deemed to include the most costly of the different foreseeable concealed conditions. 

Section 11.3 Notice of Claim.   Notice of claims for adjustments in the Guaranteed Maximum 

Price or Contract Sum, or Owner/Contractor Agreement completion dates, by the Contractor must be 

made within seven (7) days after occurrence of the event giving rise to such claims.  Claims with backup 

documentation shall be submitted within thirty (30) days of the notice required above.  Claims must be 

submitted in writing, even if the claim is allegedly based on a previous oral or written statement by the 

Owner.  Any claim not made in accordance with the terms of this Section shall be deemed waived by the 

Contractor.  The Contractor acknowledges and agrees that the Owner can only waive the requirements of 

this Section in writing and that it cannot rely on any oral statement of the Owner to the contrary.  For 

purposes of this Section, notice of claims shall be provided to the Owner as required by the 

Owner/Contractor Agreement, and notice of claims provided by other means, such as by e-mail or 

meeting minutes, shall not constitute sufficient notice.  Any dispute between the parties as to a claim for 

adjustments in the Guaranteed Maximum Price or Contract Sum shall be handled in accordance with the 

procedure set forth in Article 17 below. 

Article XII 

UNCOVERING AND CORRECTION OF WORK 

Section 12.1 Uncovering of Work. 

12.1.1. Where Work Covered Contrary to Request.   If a portion of the Work is covered contrary 

to the request of the Architect or the Owner or to requirements specifically expressed in the Contract 

Documents, it must, if required in writing by the Architect, the Owner or any governmental authority, be 

uncovered for their observation and be replaced at the Contractor’s expense without an extension in the 

Contract Time, or adjustment in the Guaranteed Maximum Price or Contract Sum. 

12.1.2. Where Work Covered Not Contrary to Request.   If a portion of the Work has been 

covered which the Architect, the Owner or any governmental authority has not specifically requested to 

observe prior to its being covered, the Architect or the Owner may request to see such Work and it shall 

be uncovered by the Contractor.  The Contractor shall notify the Owner of any request by the Architect to 
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uncover.  If such Work is in accordance with the Contract Documents, the cost of uncovering and 

replacement shall, by appropriate Change Order, be charged to the Owner.  If such Work is not in 

accordance with the Contract Documents, the Contractor shall pay such cost. 

Section 12.2 Correction of Work. 

12.2.1. Rejected Work.   The Contractor shall promptly correct Work rejected by the Architect, 

the Owner or any governmental authority, or that does not conform to the requirements of the Contract 

Documents, whether observed before or after Substantial Completion and whether or not fabricated, 

installed or completed.  The Contractor shall bear costs of correcting such rejected Work, including 

additional testing and inspections and compensation for the Architect’s services and expenses made 

necessary thereby. 

12.2.2. Warranty.   If, within one (1) year after the date of Substantial Completion of the Work or 

designated portion thereof, or after the date for commencement of warranties established under Section 

8.4.1, or by terms of an applicable special warranty required by the Contract Documents, any of the Work 

is found to be not in accordance with the requirements of the Contract Documents, the Contractor shall 

correct it promptly after receipt of written notice from the Owner to do so, unless the Owner has 

previously given the Contractor a written acceptance of such condition.  This period of one year shall be 

extended with respect to portions of Work first performed after Substantial Completion by the period of 

time between Substantial Completion and the actual performance of the Work.  This obligation shall 

survive acceptance of the Work under the Owner/Contractor Agreement and termination of the 

Owner/Contractor Agreement.  The Owner shall give such notice promptly after discovery of the 

condition.  This remedy is cumulative, and shall not preclude the Owner from using any other remedy for 

defective work available to them under the Contract Documents or applicable law.  All warranties shall be 

assignable to Owner, or name Owner as a beneficiary thereof.  The benefits of all warranty provisions in 

the Contract Documents shall inure to the benefit of any purchaser of the Project. 

12.2.3. Removal of Nonconforming Work.   At Contractor’s expense, the Contractor shall 

remove from the Jobsite portions of the Work which are not in accordance with the requirements of the 

Contract Documents and are neither corrected by the Contractor nor accepted by the Owner. 

12.2.4. Owner May Correct Nonconforming Work.   If the Contractor fails to correct 

nonconforming Work within a reasonable time to the Owner’s and Architect’s satisfaction, the Owner 

may correct it in accordance with Section 3.3 and charge the cost thereof to the Contractor.  If the 

Contractor does not proceed with correction of such nonconforming Work within a reasonable time fixed 

by written notice from the Architect or the Owner, the Owner may remove it and store the salvageable 

materials or equipment at the Contractor’s expense.  If the Contractor does not pay costs of such removal 

and storage within ten (10) days after written notice, the Owner may upon ten (10) additional days’ 

written notice sell such materials and equipment at auction or at private sale and shall account for the 

proceeds thereof, after deducting costs and damages that should have been borne by the Contractor, 

including compensation for the Architect’s services and any other expenses made necessary thereby.  If 

such proceeds of sale do not cover costs which the Contractor should have borne, the Guaranteed 

Maximum Price or Contract Sum shall be reduced by the deficiency.  If payments then or thereafter due 

the Contractor are not sufficient to cover such amount, the Contractor shall pay the difference to the 

Owner. 

12.2.5. Damage or Destruction Caused by Contractor.   The Contractor shall bear the cost of 

correcting destroyed or damaged construction, whether completed or partially completed, of the Owner or 

separate contractors caused by the Contractor’s correction or removal of Work that is not in accordance 

with the requirements of the Contract Documents. 
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12.2.6. No Limitation.   Nothing contained in this Section 12.2 shall be construed to establish a 

period of limitation with respect to other obligations which the Contractor might have under the Contract 

Documents.  Establishment of the time period of one (1) year as described in Section 12.2.2 relates only 

to the specific obligation of the Contractor to correct the Work, and has no relationship to the time within 

which the obligation to comply with the Contract Documents may be sought to be enforced, nor to the 

time within which proceedings may be commenced to establish the Contractor’s liability with respect to 

the Contractor’s obligations other than specifically to correct the Work. 

12.2.7. Acceptance of Defective or Non-Conforming Work.   If the Owner prefers to accept 

Work which is not in accordance with the requirements of the Contract Documents, the Owner may do so 

in writing only, instead of requiring its removal and correction, in which case the Guaranteed Maximum 

Price or Contract Sum shall be reduced as appropriate and equitable.  Such adjustment shall be effected 

whether or not final payment has been made. 

Article XIII 

TERMINATION OF THE CONTRACT 

Section 13.1 Termination by the Contractor. 

13.1.1. Grounds for Termination.   The Contractor may terminate the Owner/Contractor 

Agreement if the Work is stopped for a period of ninety (90) consecutive days through no act or fault of 

the Contractor or a Subcontractor, Sub-subcontractor or their agents or employees or any other persons 

performing portions of the Work under contract with the Contractor, for any of the following reasons: 

.1. issuance of an order of a court or other public authority having jurisdiction; 

.2. an act of government, such as a declaration of national emergency, making any 

material progress or performing the Work impractical; or 

.3. failure of the Owner to make payment of an Owner-approved invoice as provided 

in the Owner/Contractor Agreement for a period of ninety (90) sixty (60)days. 

13.1.2. Notice of Termination, Right of Recovery.   If one of the above reasons exists, the 

Contractor may, upon seven (7) days’ written notice to the Owner and Architect, terminate the 

Owner/Contractor Agreement and recover from the Owner payment for Work executed (including 

Contractor’s Fee earned to date) through the date of termination, and any actual and reasonable costs 

incurred in terminating the Work.  The Owner shall have no further liability to the Contractor on the 

Project. 

Section 13.2 Termination by the Owner for Cause. 

13.2.1. Grounds for Termination.   The Owner may terminate the Owner/Contractor Agreement 

if the Contractor: 

.1. refuses or fails to supply enough properly skilled workers or proper materials in 

accordance with the Project Schedule; 

.2. fails to make payment to Subcontractors for materials or labor in accordance with 

the respective agreements between the Contractor and the Subcontractors; 

.3. disregards laws, ordinances, or rules, regulations or orders of a public authority 

having jurisdiction; 
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.4. otherwise fails to perform any of its material obligations under the Contract 

Documents;  

.5. becomes financially insolvent and is unable, upon request by the Owner, to give 

the Owner reasonable assurances of its ability to meet its obligations hereunder, 

or is the subject of a voluntary or involuntary bankruptcy proceeding; 

.6. fails to reasonably maintain the Project schedule; or 

.7. fails to place or maintain the insurance requirements as outlined in the Contract 

Documents. 

13.2.2. Notice of Termination; Owner’s Rights.   When any of the above reasons exist, the 

Owner shall give the Contractor written notice by hand delivery or by a nationally recognized overnight 

delivery service of the Contractor’s default, and the Contractor shall have five (5) days from the date of 

the notice to cure the default, or diligently commence curing the default, in the event it cannot be cured 

within the five (5) day period.  Upon failure of the Contractor to correct and cure, or commence curing as 

provided herein, the default within five (5) days, the Owner may, without prejudice to any other rights or 

remedies of the Owner: 

.1. take possession of the site and of all materials, equipment, tools, and construction 

equipment and machinery thereon owned by the Contractor; 

.2. take possession of all materials and equipment paid for by the Owner stored 

offsite; 

.3. accept assignment of subcontracts pursuant to Section 5.4; and 

.4. finish the Work by whatever reasonable method the Owner may deem expedient. 

13.2.3. Contractor Not Entitled to Further Payment Until Work Finished.   When the Owner 

terminates the Owner/Contractor Agreement for one of the reasons stated in Section 13.2.1, the 

Contractor shall not be entitled to receive further payment until the Work is finished by Owner, and all 

damages suffered by, or costs incurred, the Owner have been deducted from the amounts otherwise due 

the Contractor.  In the event of such termination, the Contractor shall immediately turn all Project 

documents over to the Owner, including permit drawings, record drawings, subcontractor and supplier 

files, permit files and other files as may be requested by Owner. 

13.2.4. Cost of Completion.   If the unpaid balance of the Guaranteed Maximum Price or 

Contract Sum equals or exceeds costs of finishing the Work, including compensation for the Architect’s 

services and other reasonably necessary consultants and expenses made necessary thereby, and other 

damages due to the Owner, the difference shall be paid to the Contractor.  If the unpaid balance of the 

Guaranteed Maximum Price or Contract Sum is less than the costs of finishing the Work, including 

compensation for the Architect’s services and expenses made necessary thereby, and other damages due 

to the Owner (including the cost of managerial time and attorney's fees), Contractor shall immediately 

pay Owner the difference. 

Section 13.3 Suspension by the Owner for Convenience. 

13.3.1. Owner’s Right to Suspend Work.   The Owner may, without cause, order the Contractor 

in writing to suspend, delay or interrupt the Work in whole or in part for such period of time as the Owner 

may determine. 
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13.3.2. Adjustments for Increased Cost of Performance.   An adjustment may be made for 

increases in the cost of performance of the Owner/Contractor Agreement, including the Contractor’s Fee 

on the increased cost of performance (per the Change Order provisions of Article 11), caused by 

suspension, delay or interruption.  No adjustment shall be made to the extent: 

.1. that performance is, was or would have been so suspended, delayed or 

interrupted by another cause for which the Contractor is responsible or over 

which the Owner had no control; or 

.2. that an equitable adjustment is made or denied under another provision of the 

Owner/Contractor Agreement. 

13.3.3. Owner’s Right to Terminate for Convenience.   The Owner may, at its option, terminate 

the Owner/Contractor Agreement for its convenience by written notice thereof to the Contractor.  Upon 

receipt of any such notice, Contractor shall, unless the notice directs otherwise, immediately discontinue 

the Work on that date, and, to the extent specified in the notice, place no further orders or subcontracts for 

materials, equipment, services, or facilities, except as may be necessary for completion of such portion of 

the Work as is not discontinued; promptly make every reasonable effort to procure cancellation upon 

terms satisfactory to Owner of all orders and subcontracts to the extent they relate to the performance of 

the discontinued portion of the Work and shall thereafter do only such Work as may be necessary to 

preserve and protect work already in progress and to protect materials and equipment on the Site or in 

transit thereto.  Upon such termination, the obligations of the Owner/Contractor Agreement shall continue 

as to portions of the Work already performed and as to bona fide obligations assumed by Contractor prior 

to the date of termination.  Upon termination, Contractor shall be entitled to be paid the full cost of all 

Work properly done by Contractor to the date of termination not previously paid for, plus a pro rata 

portion of the Contractor’s Fee earned on account of the percentage of such Work which has been 

properly completed.  The Owner shall have no further liability to the Contractor, including consequential 

damages, lost profits or other damages arising out of the termination.  If, as of the date of such 

termination, Contractor has properly prepared or fabricated off the Site any goods for subsequent 

incorporation in the Work, and if Contractor delivers such goods to the Site or to such other place as the 

Owner shall reasonably direct, then Contractor shall be paid for such goods or materials.  In the event of 

such termination, the Contractor shall immediately turn all Project documents over to the Owner, 

including permit drawings, record drawings, subcontractor and supplier files, permit files and other files 

as may be requested by Owner. 

Article XIV 

MISCELLANEOUS PROVISIONS 

Section 14.1 Governing Law. 

14.1.1. Law of Situs to Govern.   The Owner/Contractor Agreement shall be governed by the law 

of the place where the Project is located, not including its choice of law rules. 

14.1.2. No Precedent for Lack of Enforcement.   Historical lack of enforcement of any local law 

shall not constitute a waiver of Contractor’s responsibility for compliance with such law in a manner 

consistent with the Contract Documents unless and until the Contractor has received written consent for 

the waiver of such compliance from the Owner and the agency responsible for the local law enforcement. 

14.1.3. Successors and Assigns.   The Owner and Contractor respectively bind themselves and 

their permitted successors, assigns and legal representatives to the other party hereto and to successors, 

permitted assigns and legal representatives of such other party in respect to covenants, agreements and 

obligations contained in the Contract Documents. 
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Section 14.2 Rights and Remedies. 

14.2.1. Rights and Obligations Cumulative.   The duties and obligations imposed by the Contract 

Documents and the rights and remedies available thereunder shall be in addition to and not a limitation of 

any duties, obligations, rights and remedies otherwise imposed or available by law. 

14.2.2. No Waiver.   No action or failure to act by the Owner, Architect or Contractor shall 

constitute a waiver of any right or duty afforded any of them under the Owner/Contractor Agreement, nor 

shall any such action or failure to act constitute an approval of or acquiescence in any breach thereunder, 

except as may be specifically agreed in writing. 

14.2.3. Severability.   The invalidity of any part or provision of the Contract Documents shall not 

impair or affect in any manner the validity, enforceability or effect of the remaining parts and provisions 

of the Contract Documents. 

Section 14.3 Tests. 

14.3.1. Arrangements for Inspection, Testing or Approval.   If the Owner, Contract Documents 

or current laws, ordinances, rules, regulations or orders of any public authority having jurisdiction, or 

local practices in the Project jurisdiction, require any portion of the Work to be inspected, tested or 

approved, the Contractor shall make arrangements for such inspections, tests and approvals and shall give 

the Owner and the Architect timely notice of its readiness so the Owner and the Architect may observe 

such inspection, testing or approval.  The Contractor Owner shall bear all costs of such inspections, tests 

or approvals conducted by public authorities or required by the Contract Documents.  Unless otherwise 

provided, the Owner shall bear all costs of other inspections, tests or approvals.  In the event the Work is 

not ready for inspection on the date specified by the Contractor or the Work fails the test, the Contractor 

shall be liable to the Owner for any additional costs incurred by the Owner for the failed inspection 

including but not limited to the costs for re-testing. 

14.3.2. Securing of Required Certificates.   Required certificates of testing, inspection or 

approval shall, unless otherwise required by the Contract Documents, be secured by the Contractor and 

promptly delivered to the Owner. 

14.3.3. Observation by Architect or Other Owner Representative.   If the Architect or other 

owner representative is to observe tests, inspections or approvals required by the Contract Documents, the 

Contractor shall properly notify the Architect sufficiently in advance of such test so that the Architect 

may make arrangements to attend and the Architect will do so promptly and, where practicable, at the 

normal place of testing. 

14.3.4. Avoidance of Delay.   Tests or inspections conducted pursuant to the Contract 

Documents shall be made promptly to avoid unreasonable delay in the Work. 

14.3.5. Interest.   In no event shall any interest be due and payable by the Owner to the 

Contractor, any Subcontractor or any other party on any of the sums payable by the Owner under the 

Owner/Contractor Agreement, including, without limitation, the sums which the Owner is authorized to 

retain pursuant to the Contract Documents. 

14.3.6. Equal Opportunity Employer.   Owner is an equal opportunity employer.  It is the policy 

of Owner to comply with all applicable state and federal laws prohibiting discrimination in employment 

based on race, age, color, sex, religion, national origin, disability or other protected classification.  

Contractor acknowledges that it is also an equal opportunity employer and that it, its employees, agents 

and subcontractors will comply with all applicable state and federal laws prohibiting discrimination in 
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employment based on race, age, color, sex, religion, national origin, disability or other protected 

classification. 

14.3.7. Confidentiality.   The Contractor shall not publish, permit to be published, or distribute 

for public consumption or otherwise, any information, oral or written concerning the Work, the Owner, 

the Contract Documents, contract performance, or any other matter relating to the Owner without the 

prior written consent of the Owner, except to its attorneys, counsel, representatives and other advisors and 

Subcontractors, all of which the Contractor shall ensure are subject to this same confidentiality restriction.  

Article XV 

IDENTIFICATION OF PARTIES PROVIDING LABOR, SERVICES OR MATERIALS 

Section 15.1 Sworn Statements.   In addition to the requirements of Article 5, the 

Subcontractor shall, as often as requested by the Owner or by the Contractor, furnish a sworn statement 

identifying all parties who have furnished or are furnishing labor or materials to the Subcontractor with 

their names and addresses and amounts due or to become due each of them.  Like statements may, at 

Contractor's option, be required from any Sub-Subcontractor or suppliers of the Subcontractor.  The 

Subcontractor shall include in all of this Subcontracts and Purchase Orders, and require all lower tier 

Subcontractors and suppliers to include in their contracts related to the Project, a requirement that sworn 

statement be provided at Contractor's or Owner's demand identifying all parties who have furnished or are 

furnishing labor or materials to Subcontractor together with their names and addresses and amounts due 

or to become due each of them.  The Subcontractor expressly consents to the Contractor contracting any 

lower tier Subcontractors, supplies or laborers in order to verify amounts owed by the Subcontractor.  If 

requested by the Contractor, the Subcontractor shall furnish Contractor with evidence that the 

Subcontractor has paid all bills and expenses incurred by the Subcontractor for labor, services, equipment 

and materials used by the Subcontractor, or any other liability incurred by the Subcontractor in any way, 

for the purpose of performing the Subcontractor's Work. 

Article XVI 

SUBCONTRACTOR INDEMNIFICATION 

Section 16.1 Indemnification.   In addition to the other requirements of Article 5, 

Subcontractor shall defend, indemnify and hold harmless the Contractor and Owner, and their respective 

officers, directors, agents or employees, from and against any and all claims, demands, payments, 

damages, losses, attorney's fees and litigation expenses and expenses arising from injury to or destruction 

of tangible property (other than the work itself), including loss of use resulting therefrom, accident, bodily 

injury, sickness, disease or death, or damage whatsoever caused to any person, firm or corporation, 

caused in whole or in part by any act, omission, negligence or default of Subcontractor, its officers, 

directors, agents or employees, or any act, omission, negligence or default of any Subcontractor's lower 

tier subcontractors, materialmen, suppliers, servants, licensees or agents or any other person or entity for 

whose acts Subcontractor is liable and their respective officers, directors, agents, or employees,  

Subcontractor's indemnity obligation under this Section shall remain in effect and Subcontractor shall 

indemnify Contractor and Owner as stated herein even where such claims, damages or loss are 

attributable in part to any act, omission, negligence or default of Contractor or Owner or their respective 

officers, directors, agents, or employees or others for whom they are responsible.  Subcontractor's 

indemnity obligation to Contractor and Owner shall include all costs, reasonable attorneys’ fees, expenses 

and liabilities incurred in or arising out of the Subcontractor's conduct covered by this indemnity 

obligation.  In the event any claim, action or proceeding be brought against Contractor or Owner by 

reason of or arising out of Subcontractor's indemnity obligation under this Section, Subcontractor, if 

requested and upon notice from Contractor, shall defend against such action or proceeding at its sole 

expense by counsel satisfactory to Contractor and Owner. 
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Section 16.2 Indemnification for Subcontractor Labor Force / Builder's Risk Deductibles 

16.2.1. Subcontractor's Labor Force.   To the fullest extent permitted by law, the Subcontractor 

shall defend, indemnify and hold harmless the Contractor and Owner and their respective officers, 

directors, agents, or employees from and against any and all claims, demands, payments, damages, losses, 

premiums, fines and any other expenses arising from any Subcontractor's, Subcontractor's Contractors, 

Subcontractor's Sub-subcontractors, or of any tier or their respective entity for whose acts Subcontractor 

shall be liable, materialmen, suppliers, servants, licensees or agent, or any other person, Subcontractor's 

indemnity obligations under this Section 16.2.1 shall include all costs, reasonable attorneys' fees, 

expenses, interest and liabilities incurred in or arising out of Subcontractor's indemnity obligation under 

this Section 16.2.1, Subcontractor, upon notice from Contractor, shall defend against such action or 

proceeding at its expense by counsel satisfactory to Contractor and Owner. 

16.2.2. Builder's Risk Deductible.   To the fullest extent permitted by law, the Subcontractor 

shall indemnify, defend and hold harmless the Contractor and Owner and their respective officers, 

directors, agents or employees from and against any and all claims, demands, payments, damages, losses, 

premiums, fines and any other expenses related to any builders risk deductible expense to the extent 

Subcontractor or its lower tier Subcontractors, materialmen, suppliers, and their respective officers, 

directors, agents, or employees, and all other persons for whom Subcontractor may be responsible have 

contributed to or caused any loss, damage or destruction to the Work covered by builder's risk insurance 

provided to the Project, Subcontractor's  indemnity obligation under this Section 16.2.2 shall include all 

costs, reasonable attorney's fees, expenses, interests and liabilities incurred in or arising out of the 

Subcontractor's conduct covered by this indemnity obligation.  In case of any claim, action or proceeding 

should be brought against Contractor or Owner by reason of any builders risk deductible expense or 

arising out of Subcontractor's indemnity obligation under this Section 16.2.2, Subcontractor, upon notice 

from Contractor, shall defend against such action or proceeding at its sole expense by counsel satisfactory 

to Contractor and Owner. 

16.2.3. Indemnification for Damages Associated with Performance of the Contract Work.   To 

the fullest extent permitted by law, the Subcontractor shall defend, indemnify and hold harmless the 

Contractor and Owner, and their respective officers, directors, agents, or employees including the 

Architect and Architect's consultants, from and against any and all claims, demands, payments, damages, 

losses, attorney's fees and litigation expenses and expenses arising from the conduct, management, or 

performance of the Work including, but not limited to, any and all claims arising from any condition of 

the Work due to any act, omission, negligence, breach or default on the part of Subcontractor in the 

performance of any obligation on his part to be performed pursuant to this Subcontract or liens relating to 

Subcontractor's Work, regardless of who performs the Work or supplies materials for or on behalf of 

Subcontractor.  The indemnity of Contractor and Owner under this Section 16.3 shall not apply to claims 

for bodily injury, sickness or death covered in Section 16.2.1 above, but shall include all costs, reasonable 

attorneys' fees, expenses and liabilities incurred in or arising out of the Subcontractor's conduct covered 

by this indemnity obligation.  In case any claim, action or proceeding be brought against Contractor or 

Owner by reason of or arising out of Subcontractor's indemnity obligation under this Section 16.3, 

Subcontractor, upon notice from Contractor, shall defend against such action or proceedings at its expense 

by counsel satisfactory to Contractor and Owner.   

Article XVII 

DISPUTE RESOLUTION 

Section 17.1 Good Faith Efforts to Resolve Disputes.   The parties shall make good faith 

efforts to resolve any claim, dispute or controversy arising out of or relating to the Owner/Contractor 

Agreement, these General Condition or any Contract Document, including, but not limited to those 
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arising out of or related to the breach, termination or invalidity of the Owner/Contractor Agreement, and 

those arising in tort or contract (collectively “Disputes”).  

Section 17.2 Step Negotiations.   In the event that either Contractor or Owner concludes, after 

making a good faith effort to resolve a Dispute in the normal course of business at the Project team level, 

that such Dispute cannot be resolved informally, then it shall have the right to initiate the processes 

identified in this Section 17.2.  Any of the time periods specified in this Section 17.2 may be extended by 

mutual agreement of the parties.   

17.2.1. Senior Management Negotiations.   If the Dispute has not been resolved by the 

Contractor and Owner, then either Contractor or Owner shall have the right to give the other written 

notice of its request to have the Dispute heard by senior management of their respective organizations.   

17.2.2. Voluntary Mediation.   If the Dispute has not been resolved by senior management within 

a reasonable time, then either Contractor or Owner may suggest to the other that the Dispute be referred 

to mediation.  If the other Party is interested in pursuing mediation, then it shall consult with the other to 

determine the processes and conditions associated with the mediation, including but not limited to the 

exchange of reasonable information and documents relating to the Dispute and the names of potential 

mediators.  The costs of the mediator will be shared equally by both parties.   

17.2.3. Condition Precedent.   Nothing herein shall be considered a condition precedent to filing 

of litigation to resolve a dispute under this Agreement.  Any litigation shall be held in the State of the 

Project or Duval County, Florida.  The parties agree to submit to the jurisdiction of any State or Federal 

Court in in the State of the Project or Duval County, Florida.  Neither Contractor nor Owner shall be 

compelled to submit to the voluntary mediation process described in Section 17.2.2 above in advance of 

initiation of litigation. 

17.2.4. Confidentiality.   All negotiations pursuant to this Section 17.2 shall be deemed 

confidential and shall be treated as compromise and settlement negotiations for purposes of applicable 

judicial evidentiary requirements. 

17.2.5. JURY WAIVER; COUNTERCLAIMS.   OWNER AND CONTRACTOR 

KNOWINGLY, INTENTIONALLY, AND VOLUNTARILY waive trial by jury in any action, 

proceeding, or counterclaim involving any matter whatsoever arising out of or in any way connected with 

THE OWNER/CONTRACTOR AGREEMENT. 

Section 17.3 Continuation of Work.   Pending final resolution of any Dispute, Owner and 

Contractor shall continue to fulfill their respective obligations under the Owner/Contractor Agreement, 

these General Conditions and any Contract Documents. 

Section 17.4 Costs for Dispute Resolution.   Each Party will bear its own costs for litigation, 

except that the prevailing party shall be entitled to recover such costs, including reasonable attorney’s 

fees, from the non-prevailing party. 
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Exhibit C 

Project Schedule 
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Interim and Final Waivers of Lien 
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CONDITIONAL WAIVER AND RELEASE UPON PROGRESS PAYMENT 

[California Civil Code § 8132] 

NOTICE: THIS DOCUMENT WAIVES THE CLAIMANT’S LIEN, STOP PAYMENT NOTICE, AND 

PAYMENT BOND RIGHTS EFFECTIVE ON RECEIPT OF PAYMENT. A PERSON SHOULD NOT 

RELY ON THIS DOCUMENT UNLESS SATISFIED THAT THE CLAIMANT HAS RECEIVED 

PAYMENT. 

Identifying Information  

Name of Claimant: ____________________________________________________________________  

Name of Customer: ____________________________________________________________________  

Job Location: _________________________________________________________________________  

Owner: _____________________________________________________________________________  

Through Date: ________________________________________________________________________  

Conditional Waiver and Release 

This document waives and releases lien, stop payment notice, and payment bond rights the claimant has 

for labor and service provided, and equipment and material delivered, to the customer on this job through 

the Through Date of this document. Rights based upon labor or service provided, or equipment or 

material delivered, pursuant to a written change order that has been fully executed by the parties prior to 

the date that this document is signed by the claimant are waived and released by this document, unless 

listed as an Exception below. This document is effective only on the claimant’s receipt of payment from 

the financial institution on which the following check is drawn: 

Maker of Check: ______________________________________________________________________  

Amount of Check: $ ___________________________________________________________________  

Check Payable to: _____________________________________________________________________  

Exceptions 

This document does not affect any of the following: 

(1) Retentions. 

(2) Extras for which the claimant has not received payment. 

(3) The following progress payments for which the claimant has previously given a conditional 

waiver and release but has not received payment: 

Date(s) of waiver and release:  _____________________________________________________  

Amount(s) of unpaid progress payment(s): $ _________________________________________  

(4) Contract rights, including (A) a right based on rescission, abandonment, or breach of contract, 

and (B) the right to recover compensation for work not compensated by the payment. 

Signature 

Claimant’s Signature: __________________________________________________________________  

Claimant’s Title: ______________________________________________________________________  

Date of Signature: _____________________________________________________________________  
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CONDITIONAL WAIVER AND RELEASE ON FINAL PAYMENT  

[California Civil Code § 8136] 

NOTICE: THIS DOCUMENT WAIVES THE CLAIMANT’S LIEN, STOP PAYMENT NOTICE, AND 

PAYMENT BOND RIGHTS EFFECTIVE ON RECEIPT OF PAYMENT. A PERSON SHOULD NOT 

RELY ON THIS DOCUMENT UNLESS SATISFIED THAT THE CLAIMANT HAS RECEIVED 

PAYMENT. 

Identifying Information  

Name of Claimant: ____________________________________________________________________  

Name of Customer: ____________________________________________________________________  

Job Location: _________________________________________________________________________  

Owner: _____________________________________________________________________________  

Conditional Waiver and Release 

This document waives and releases lien, stop payment notice, and payment bond rights the claimant has 

for labor and service provided, and equipment and material delivered, to the customer on this job. Rights 

based upon labor or service provided, or equipment or material delivered, pursuant to a written change 

order that has been fully executed by the parties prior to the date that this document is signed by the 

claimant are waived and released by this document, unless listed as an Exception below. This document is 

effective only on the claimant’s receipt of payment from the financial institution on which the following 

check is drawn: 

Maker of Check: ______________________________________________________________________  

Amount of Check: $ ___________________________________________________________________  

Check Payable to: _____________________________________________________________________  

Exceptions 

This document does not affect any of the following: 

Disputed claims for extras in the amount of: $ _______________________________________________  

Signature 

Claimant’s Signature: __________________________________________________________________  

Claimant’s Title: ______________________________________________________________________  

Date of Signature: _____________________________________________________________________  
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UNCONDITIONAL WAIVER AND RELEASE ON FINAL PAYMENT 

[California Civil Code § 8138] 

NOTICE TO CLAIMANT: THIS DOCUMENT WAIVES AND RELEASES LIEN, STOP PAYMENT 

NOTICE, AND PAYMENT BOND RIGHTS UNCONDITIONALLY AND STATES THAT YOU 

HAVE BEEN PAID FOR GIVING UP THOSE RIGHTS. THIS DOCUMENT IS ENFORCEABLE 

AGAINST YOU IF YOU SIGN IT, EVEN IF YOU HAVE NOT BEEN PAID. IF YOU HAVE NOT 

BEEN PAID, USE A CONDITIONAL WAIVER AND RELEASE FORM. 

Identifying Information 

Name of Claimant: ____________________________________________________________________  

Name of Customer: ____________________________________________________________________  

Job Location: _________________________________________________________________________  

Owner: _____________________________________________________________________________  

Unconditional Waiver and Release 

This document waives and releases lien, stop payment notice, and payment bond rights the claimant has 

for labor and service provided, and equipment and material delivered, to the customer on this job. Rights 

based upon labor or service provided, or equipment or material delivered, pursuant to a written change 

order that has been fully executed by the parties prior to the date that this document is signed by the 

claimant are waived and released by this document, unless listed as an Exception below. The claimant has 

been paid in full. 

Exceptions 

This document does not affect any of the following: 

Disputed claims for extras in the amount of: $ _______________________________________________  

Signature 

Claimant’s Signature: __________________________________________________________________  

Claimant’s Title: ______________________________________________________________________  

Date of Signature: _____________________________________________________________________  
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UNCONDITIONAL WAIVER AND RELEASE UPON PROGRESS PAYMENT  

[California Civil Code § 8134] 

NOTICE TO CLAIMANT: THIS DOCUMENT WAIVES AND RELEASES LIEN, STOP PAYMENT 

NOTICE, AND PAYMENT BOND RIGHTS UNCONDITIONALLY AND STATES THAT YOU 

HAVE BEEN PAID FOR GIVING UP THOSE RIGHTS. THIS DOCUMENT IS ENFORCEABLE 

AGAINST YOU IF YOU SIGN IT, EVEN IF YOU HAVE NOT BEEN PAID. IF YOU HAVE NOT 

BEEN PAID, USE A CONDITIONAL WAIVER AND RELEASE FORM. 

Identifying Information  

Name of Claimant: ____________________________________________________________________  

Name of Customer: ____________________________________________________________________  

Job Location: _________________________________________________________________________  

Owner: _____________________________________________________________________________  

Through Date: ________________________________________________________________________  

Unconditional Waiver and Release 

This document waives and releases lien, stop payment notice, and payment bond rights the claimant has 

for labor and service provided, and equipment and material delivered, to the customer on this job through 

the Through Date of this document. Rights based upon labor or service provided, or equipment or 

material delivered, pursuant to a written change order that has been fully executed by the parties prior to 

the date that this document is signed by the claimant are waived and released by this document, unless 

listed as an Exception below. The claimant has received the following progress payment: $ ___________  

Exceptions 

This document does not affect any of the following: 

(1) Retentions. 

(2) Extras for which the claimant has not received payment. 

(3) Contract rights, including (A) a right based on rescission, abandonment, or breach of contract, 

and (B) the right to recover compensation for work not compensated by the payment. 

Signature 

Claimant’s Signature: __________________________________________________________________  

Claimant’s Title: ______________________________________________________________________  

Date of Signature: _____________________________________________________________________  
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Exhibit E 

Change Order 
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CHANGE ORDER 

TO: [CompanyName]  CHANGE ORDER NO:  

   CHANGE ORDER DATE:  

   ORIGINAL CONTRACT AMOUNT:  

ATTN:   PREVIOUS CHANGE ORDERS:  

     

PROJECT: [ProjectName]  REVISED CONTRACT AMOUNT:  

 Project Name  AMOUNT OF THIS CHANGE ORDER:  

 [CityState]    

 City, State  CONTACT AMOUNT TO DATE:  

 

R.C. JOB NO.:   COST CODE:   

 

DESCRIPTION OF CHANGE ORDER: 

 

Item Description Number Amount 

    

    

    

    

    

    

    

    

    

    

    

    

  TOTAL  

 
Time: This changed work is determined to impact the critical path of the project schedule by ________ work days resulting in a new 

contract completion date of :_________ 

This Change Order supplements the original contract and all other provisions of the Contract as originally executed shall remain in full force 
and effect.  The dollar amount and time set forth above is full compensation for all direct, indirect and time-related costs resulting from the 

changes and modifications set forth herein. 

 

 [CompanyName]     
 

By: 

 

By: 

 

 

 

Name:  Name:    

Title:  Title:    

   PM   

   VP   
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Exhibit F 

Construction Change Directive 

 
Construction Change      OWNER   (  ) 
Directive       ARCHITECT  (  ) 

        CONTRACTOR  (  ) 
Electronic Format      FIELD   (  ) 

        OTHER   (  ) 
 
 
PROJECT:  DATE:  ______________ 

   
  CONSTRUCTION CHANGE DIRECTIVE (CCD) # _____ 

   
  CONTRACTORS CHANGE REQUEST (COR)    # _____ 
TO CONTRACTOR:  
 .  CONTRACT DATE:   

  
  CONTRACT FOR:  

   
You are hereby directed to make the following change(s) to the contract Work: _____________________ 

_____________________________________________________________________ 
_____________________________________________________________________ 
_____________________________________________________________________ 
_____________________________________________________________________ 
     

PROPOSED ADJUSTMENTS 

 
1. Contractor is directed to proceed with the above described change(s) and to submit costs as noted in item #2 

below within fourteen (14) calendar days of the date of this Directive.  In the case of T&M authorization, final 
costs shall be based upon the actual cost incurred and supported by daily vendor time tickets, signed daily by 
Contractor’s project superintendent.  In no case shall final costs submitted by Contractor for the work completed 
under this directive, exceed the following not-to-exceed estimate as mutually agreed between Contractor and 
Owner, without Contractor receiving additional written authorization for said additional costs. 

 
 The estimated Not-To-Exceed (NTE) cost of this Change is $ ________________ 
 

2. The proposed basis of adjustment to the Contract Sum or Guaranteed Maximum Price is: 
 
(   ) Time and Materials (T&M) 
(   ) Unit Price of $ _____________ per contract or attached agreed upon rates 
(   ) as provided in the General Conditions of the Contract  
(   ) or as otherwise follows:  

 
 
3. The Contract Time is estimated to (increase, decrease, remain unchanged) by ____ days.  Contractor shall 

request and document any changes to the Contract Time with the cost submittal for this directive. 
 
 
When signed by the Owner and received by the Contractor, this document becomes effective immediately as a 
Construction Change Directive (CCD), and the Contractor shall proceed with the change(s) described above. 
 
   OWNER     CONTRACTOR 

         
   BY:     BY:      
    
   Its:      Its:      
 
   DATE:     DATE:     
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Exhibit G 

Insurance Requirements 

 

1. Contractor's Liability Insurance.  The Contractor shall maintain such insurance as will protect 

the Owner and the Contractor from claims set forth below which may arise out of or result from the 

Contractor's operations under the Contract and for which the Owner or the Contractor may be legally 

liable, whether such operations are those of the Contractor, any Subcontractor or anyone directly or 

indirectly employed by any of them, or anyone for whose acts any of them may be liable, as follows: 

1.1 Workers' Compensation Insurance.  Worker’s Compensation Insurance, in statutory 

limits, insuring the Contractor's full liability under the Worker’s Compensation and Occupational Disease 

laws of the state where the Work is performed, and Employer's Liability coverage with not less than a 

$1,000,000 limit, covering: 

1.1.1 Claims under workers' compensation, disability benefit acts, and other similar 

employee benefit acts which are applicable to the Work to be performed; and 

1.1.2 Claims for damages because of bodily injury, occupational sickness or disease, or 

death of employees. 

1.2 Commercial General Liability Insurance.  Commercial General Liability Insurance 

with coverage on an "occurrence" basis. 

1.2.1 Claims Covered.  Such insurance shall insure Contractor for work performed 

under the Contract against: 

1.2.1.1 Claims for damages because of bodily injury, personal injury, sickness or 

disease, or death of any person other than his employees; and 

1.2.1.2 Claims for damages because of injury to or destruction of tangible 

property (including loss of use resulting therefrom), other than injury to the smallest identifiable part of 

the work that causes the bodily injury or property damage loss. 

1.2.2 Endorsements or Modifications.  The policy for such insurance shall contain 

the following coverages, endorsements or modifications: 

1.2.2.1 Completed Operations Coverage.  With respect to completed operations 

liability, when the entire Work has been determined complete by the Contractor and accepted by the 

Owner, Contractor agrees to furnish evidence of such insurance coverage for two (2) successive twelve 

(12) month periods by the insurance carrier then writing completed operations coverage for the 

Contractor; 

1.2.2.2 Contractor's Protective Liability to cover Contractor's liability arising out 

of Work performed by its Subcontractors; 

1.2.2.3 Blanket Contractual Liability, including liability arising out of the 

indemnification agreement set forth herein in the Contract; 

1.2.2.4 Personal Injury Liability with employee and contractual exclusions 

deleted; 



 

2 
DRAFT -Lump Sum Revised 25 million insurance coverage Template 1-2019 with approved revisions 

1.2.2.5 Broad Form Property Damage extended to apply to Completed 

Operations; 

1.2.2.6 All exclusions related to loss by explosion, collapse or underground 

damage (X, C, U) shall be deleted; and 

1.2.2.7 The Combined Single Limit of liability for Bodily Injury, Personal 

Injury, Death and Property Damage, except automobile, shall not be less than $25 $15,000,000 each 

occurrence.  (This limit may be met by a combination of primary coverage and umbrella coverage). 

1.2.2.8 In the event that the Contractor utilizes cranes, overhead hoists or 

overhead rigging to perform the Work, the insurance policy shall bear an appropriate endorsement stating 

that Contractor has Rigger’s Liability coverage in an amount not less than $5,000,000 each occurrence 

and $10,000,000 general aggregate. 

1.3 Commercial Automobile Liability.  Contractor shall carry insurance to insure it for 

operations of all owned, hired, and non-owned vehicles with limits for each accident of not less than 

$1,000,000 Combined Single Limit with respect to Bodily Injury, Death and Property Damage. 

1.4 Completed Operations Coverage.  Contractor shall carry completed operations liability 

insurance in an amount not less than $25 $15,000,000 each occurrence covering all of the Work until the 

expiration of all applicable statute of limitations periods. 

1.5 Policy Requirements. 

1.5.1 The insurance required of the Contractor shall be issued by an insurer or insurers 

lawfully authorized to do business in the jurisdiction in which the Project is located, and maintaining a 

Best's rating of at least A 10, or as otherwise approved by Owner. 

1.5.2 The insurance required of the Contractor shall be written for not less than any 

limits of liability required by law. 

1.5.3 Insurance coverages required under Sections 1.2, 1.3 and 1.4 shall name Owner 

and its designees (including, without limitation, Owner’s Lender (if applicable) as additional insureds 

with respect to the operations of Contractor and its Subcontractors, and shall be endorsed to be primary, 

non-contributory, and not excess of any other insurance. 

1.5.4 Certificates of insurance evidencing the coverages required herein, and otherwise 

acceptable to the Owner, shall be filed with the Owner prior to commencement of the Work.  Such 

certificates shall bear the endorsement “not to be cancelled, allowed to lapse or substantially modified 

without thirty (30) days’ prior written notice by certified mail, return receipt requested,” to the Owner, c/o 

Regency Centers Corporation, 915 Wilshire Boulevard, Suite 2200, Los Angeles, California 90017, Attn: 

Construction Dept. 

2. Property Insurance. 

2.1 The Owner shall purchase and maintain all-risk property insurance at 100% replacement 

cost upon the entire Work at the Jobsite and portions of the Work stored off the site with the Owner’s 

approval, and contingent transit coverage for portions of the Work in transit.  This insurance shall include 

the interests of the Owner, the Contractor and the Subcontractors in the Work and shall insure against all 

risk of physical damage subject to standard exclusions.  Losses not covered by Owner's insurance or 

Contractor's insurance shall be borne pursuant to the provisions of the Contract.  If the Contractor is 
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damaged by failure of the Owner to purchase or maintain such insurance and to so notify the Contractor, 

the Owner shall bear all reasonable costs properly attributable thereto.  Owner will maintain a $5,000 

deductible (through final completion and receipt of final payment) limit under the Builders' Risk 

Insurance provided by Owner and losses within the deductible amount will be paid by the Contractor or 

the responsible Subcontractor.  If not covered under the Builders' Risk insurance or otherwise provided in 

the Contract Documents, the Contractor shall effect and maintain similar property insurance on portions 

of the Work stored off the site or in transit. 

2.2 Should Owner elect to provide any materials, furniture, fixtures and/or equipment to be 

installed by the Contractor, its Subcontractors or Sub-subcontractors, the cost of which is not included in 

the Contract Price, the value of such materials, furniture, fixtures and/or equipment will be included in the 

amount of Builders' Risk limit liability as shown on the policy to be purchased and maintained by the 

Owner. 

2.3 Any loss insured under Section 2.1 is to be adjusted with the Owner and made payable to 

the Owner as trustee for the insureds, as their interests may appear, subject to the requirements of any 

applicable mortgagee clause.  The Contractor shall pay each Subcontractor a just share of any insurance 

moneys received by the Contractor, and by appropriate agreement, written where legally required for 

validity, shall require each Subcontractor to make payments to its Subcontractors in similar manner. 

2.4 The Contractor waives all rights against the Owner, the Owner's contractors, and the 

Owner's agents and employees, and the Architect, the Architect's consultants and all of their agents and 

employees for any damages to the extent covered by insurance obtained or required to be obtained 

pursuant to the provisions of Section 2.1, except for such rights as they may have to the proceeds of such 

insurance by Owner as trustee, and except as to deductibles provided for elsewhere in this Exhibit or the 

Contract. 

2.5 If the Owner finds it necessary to occupy or use a portion or portions of the Work prior to 

Substantial Completion thereof, such occupancy shall not commence prior to a time mutually agreed to by 

the Owner and Contractor and to which the insurance company or companies providing the property 

insurance have consented by endorsement to the policy or policies.  This insurance shall not be cancelled 

or lapsed on account of such partial occupancy.  Consent of the Contractor and of the insurance company 

or companies to such occupancy or use shall not be unreasonably withheld. 

2.6 Contractor acknowledges and agrees that the property insurance to be carried by Owner 

pursuant to the provisions of Section 2.1 hereof shall not be required to cover any tools, apparatus, 

machinery, scaffolding, hoists, forms, staging, shoring and other similar items commonly referred to as 

construction equipment, which may be on the site and the capital value of which is not included in the 

Work.  The Contractor shall purchase and maintain such insurance so as to cover the loss or damage to 

such construction equipment.  Any such policy obtained by the Contractor shall include a waiver of 

subrogation in accordance with the requirements of Section 2.4 hereof. 
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Exhibit H 

Payment Procedure 

Contractor acknowledges and agrees that all payment applications from Contractor, and any 

subcontractor at any tier or supplier working on the Project whose contract value exceeds $1,000, shall be 

submitted to Owner using the Textura payment management system (“Textura”).  The Textura system has 

been explained to the Contractor and the Contractor agrees to comply with the procedures and 

information requirements of the Textura system in the format, and with the content, required by the 

Textura system. 

Contractor further acknowledges and agrees that any electronic signatures entered into the system 

for any document by Contractor’s personnel, or by someone using Contractor’s Textura login 

information, are legally binding upon Contractor, whether or not such signatures were actually authorized.  

Accordingly, Contractor shall use appropriate safeguards to prevent the unnecessary distribution and 

potential misuse of its Textura login information.  Contractor waives its right to assert any claim or 

defense as to the enforcement of any document, or to challenge any payment, based upon a contention 

that Contractor’s login information was misappropriated or that a signature was unauthorized.   

Contractor shall also submit monthly lien waivers to Owner on the forms required in the 

Agreement, using Textura.  Contractor acknowledges and agrees that its electronic signatures on lien 

waivers are legally binding, are deemed to be made under oath, and shall be notarized in accordance with 

the laws of the state where any such electronic signature is made.  In the event there is any question as to 

whether a notarization is effective, the Owner may require a hard copy original of the notarized 

document. 

Contractor expressly agrees that it will not challenge the validity, enforceability or admissibility 

as evidence of any electronic signature or notarization made using Textura. 

Contractor shall be responsible for the fees and costs associated with its use of Textura.  

Likewise, subcontractors shall be responsible for the fees associated with their use of Textura. 

Owner shall pay all participants in the Project (collectively the “Project Participants”) through the 

use of the Textura system, including, but not limited to the Contractor and all subcontractors at any tier 

and suppliers, except as noted above and unless otherwise directed by Owner.  Owner shall have the right 

to access and use any and all data in the Textura system, as may be necessary to effect electronic 

payments to Project Participants, verify payments and contract status concerning any Project Participant, 

and for any other purposes reasonably related to implementation of the Project.  Such information may 

include, but is not limited to bank routing and bank account numbers for each Participant receiving a 

payment. 

Owner’s payment of Project Participants through the Textura system is done purely for Owner’s 

convenience, does not create any contractual relationship between Owner and anyone working on the 

Project with whom Owner does not have a formal written agreement, and shall not be used as the basis for 

any claim by any subcontractor or supplier that it has a right to any payment from Owner on the Project.   

Information submitted to Owner via Textura by any Project Participant, including but not limited 

to the Contractor, shall not be deemed formal notice of any claim for additional time or increased 

compensation.  Notice of any such claim shall be given in accordance with the terms of the Agreement.  

Inadvertent payment of unapproved change order amounts or claims shall be subject to revocation. 

Contractor agrees to indemnify the Owner and its lender (if any) as to any incorrect payment 

made through the Textura system as a result of information submitted by Contractor or any subcontractor 
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or supplier.  Contractor shall verify and check all submissions made in the Textura system by itself or any 

subcontractor or supplier so as to preclude any errors or improper payments to any Project Participant. 

This Addendum shall be incorporated by reference into, and shall be deemed a part of, each and 

every Subcontract and Purchase Order for the Project.  
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RIDER TO CONTRACT 

This Rider to Contract (this “Rider”) is attached to and incorporated in that certain Lump 
Sum Contract for Construction of Culver Public Market (the “Agreement”) dated 
______________________, 2019, by and between CULVER PUBLIC MARKET, LLC, a Delaware 
limited liability company (the “Developer”) and ED GRUSH GENERAL CONTRACTOR, INC., a 
California corporation (the “Contractor”).  This Rider shall form an integral part of the Agreement, 
and the provisions set forth below shall be controlling notwithstanding anything to the contrary in 
the Agreement.  Wherever possible, the provisions of this Rider and the Agreement shall be 
construed consistently so that each is given application to the fullest extent possible consistent with 
its intent.  All defined terms used in this Rider and not otherwise defined herein, shall have the 
meaning prescribed for such term in the Agreement. 

1. The Contractor hereby agrees that, with respect to the work and/or services to be 
performed by the Contractor for the proposed public parking improvements (and not for any portion 
of the private project improvements) under the Agreement (such work and/or services shall 
hereinafter be referred to as the “Public Improvements Services”), the City of Culver City, a 
municipal corporation (the “City”), shall be an express third party beneficiary of the Agreement, 
including, without limitation, a third party beneficiary of all guaranties, warranties, indemnitees, 
defend and hold harmless provisions and remedies provided to the Developer pursuant to the terms 
of the Agreement.  Loss, waiver or other limitation on such rights as to the Developer shall not affect 
or impact the City’s rights under those provisions, nor shall any such loss, waiver or other limitation 
on such rights as to the City affect or impact the Developer’s rights under such provisions.  Nothing 
herein shall limit the Contractor’s right to require the Developer’s timely performance of any duties 
or obligations of the Developer in accordance with the terms of the Agreement.  Nothing in this 
Section 1 shall modify the provisions of the Agreement requiring and/or providing for the Contractor 
to take direction from or obtain the approvals of the Developer, and the Contractor shall rely and act 
upon such directions and approvals from the Developer in accordance with the provisions of the 
Agreement. 

2. Without limiting Section 1 above, the Contractor specifically acknowledges that, with 
respect to the Public Improvements Services, the City shall be an express third party beneficiary of 
the indemnities by the Contractor of the Developer set forth in the Agreement.  The Contractor 
further acknowledges and agrees that the Contractor’s indemnity obligations under those provisions 
to the City are not limited by the insurance coverages that the Contractor is required to maintain.   

3. The City shall also be named as an additional insured in an endorsement to the 
insurance policies required by the Agreement.  The Contractor shall furnish the City with evidence 
that such insurance has been obtained upon execution of this Rider by the Contractor, the Developer 
and the City. 

4. The Contractor acknowledges that it is acting as an independent contractor in 
performing its obligations under the Agreement and that, notwithstanding anything in the 
Agreement, the Contractor shall in no event be considered an agent or employee of the City, and in 
no event shall the Contractor or any of its employees have any right to participate in any pension 
plan, insurance, bonus, worker’s compensation or similar benefits the City provides for its 
employees.  The Contractor shall be responsible to pay and hold the City harmless from any and all 
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payroll and other taxes and interest thereon and penalties therefor which may become due as a result 
of any obligations, services or other matters performed by the Contractor or its agents or employees 
pursuant to the Agreement. 

5. The City neither undertakes nor assumes nor will it have any responsibility or duty to 
the Contractor or to any employee or agent of the Contractor to review, inspect, supervise, pass 
judgment upon or inform the Contractor or any such third party of any matter in connection with the 
design, development or construction of the public parking improvements, whether regarding (i) the 
quality, adequacy or suitability of the plans, whether or not approved by the City, (ii) any labor, 
service, equipment or material furnished to or used in connection with the Public Improvements 
Services, (iii) any person furnishing the same or (iv) other like matters.  The Contractor and all 
employees and agents of the Contractor shall rely upon their own judgment regarding such matters, 
and any review, inspection, supervision, exercise of judgment or information supplied to the 
Contractor or to any such third party by the City in connection with such matters is for the public 
purpose of redeveloping the site, and neither the Contractor nor any third party is entitled to rely 
thereon.  Nothing contained in this Rider shall abrogate, supersede or nullify any right the Developer 
has to approve documents produced by the Contractor as set forth in the Agreement. 

6. Any notices to the City pursuant to the Agreement shall be delivered to the City in the 
manner provided in the Agreement at the address set forth below.  For purposes of this Section 6, a 
general business day on which the Culver City City Hall is closed shall not constitute a business day: 

 
To City: City of Culver City 

Attn:  Mr. Sol Blumenfeld, Community Developer Director 
9770 Culver Boulevard 
Culver City, CA 90232-0507 
 

With a Copy to: City of Culver City 
Attn:  Carol Schwab, Esq., City Attorney 
9770 Culver Boulevard 
Culver City, CA 90232-0507 
 

With a Copy to: Kane, Ballmer & Berkman, City Special Counsel 
Attn:  Todd C. Mooney, Esq. 
515 South Figueroa Street, Suite 780 
Los Angeles, CA 90071 

 
7. For the benefit of the City as well as the Developer, the Contractor shall comply with 

all applicable laws, ordinances, rules, regulations and requirements governing the public parking 
improvements, including, without limitation, current California state laws regarding water 
consumption and stormwater and waste water retention and discharge.  The Contractor shall also, at 
its expense, procure and maintain all permits, licenses and certificates which may be required at any 
time in connection with the performance of any work or services performed by or through the 
Contractor pursuant to the Agreement, including, without limitation, a Culver City business tax 
certificate.  Without limitation of the foregoing, the Contractor specifically acknowledges and agrees 
that it shall be responsible for complying with all prevailing wage requirements applicable to the 
Contractor’s services under California Labor Code Section 1720 et seq., including any work 
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performed by employees, agents or contractors of the Contractor pursuant to the Agreement, and 
including, without limitation, complying with applicable requirements of California Senate Bill No. 
854 signed into law on June 20, 2014. 

8. To the extent that applicable Public Improvements Services have been paid for under 
the Agreement, the Contractor specifically acknowledges and agrees that, with respect to the work 
performed and prepared by the Contractor or caused to be performed and prepared by the Contractor 
in the Contractor’s performance of the Public Improvements Services, if any, the City shall also have 
the right to exercise and enjoy the benefits of the irrevocable, nonexclusive license described therein, 
including the right to copy, retain and use all computations, plans, drawings, studies, specifications, 
design documents and any other instruments, data, computer media and materials prepared by the 
Contractor or caused to be prepared by the Contractor in the Contractor’s performance of the Public 
Improvements Services, if any, at no further cost to the City, and without cost, expense or obligation 
to the Contractor, the Developer or any third party, and whether or not the Agreement is terminated 
for any reason, and whether the public parking improvements are developed or not.  All such work 
product shall be transmitted or caused to be transmitted to the City by the Contractor within ten (10) 
calendar days after a written request therefor is made by the City, and all such requests must be 
transmitted to the Contractor through the Developer, and it shall be the Developer’s responsibility to 
obtain the requested information from the Contractor.  The City shall also have the right to exercise 
and enjoy the benefits of such an irrevocable, nonexclusive license, including the right to copy, 
retain and use all such design or other work product produced by any third party contractor whose 
services are retained by the Contractor for the public parking improvements, and the Contractor shall 
deliver such work product to the City within the timeframe described in this Section 8 when the City 
provides the Contractor a written request for such work product.  Any reuse of such drawings, 
specifications and other documents by the City for a purpose other than for the public parking 
improvements, or any portion thereof, without the written agreement of the Contractor shall be at the 
City’s risk and expense, and without any liability or exposure to the Contractor; and the City shall 
indemnify and hold harmless the Contractor from any and all third party claims, damages, losses and 
expenses arising out of or resulting therefrom. 

9. In maintaining its records of Public Improvements Services and reimbursable 
expenses, the Contractor shall maintain sufficiently detailed records of the Public Improvements 
Services performed by or on behalf of the Contractor and resulting work that are attributable to the 
public parking improvements so that the calculations and resulting costs and expenses attributable to 
the portion of the Contractor’s Public Improvements Services shall be separately identified and 
distinguished from the remaining scope of work performed by or on behalf of the Contractor 
pursuant to the Agreement. 

10. The Contractor acknowledges and agrees that by virtue of its execution and delivery 
of this Rider the Contractor shall have no rights or remedies against the City for any payments due 
by the Developer to the Contractor under the Agreement or for the performance of any of the 
Developer’s obligations under the Agreement, and the City’s execution of this Rider shall not be 
construed or interpreted in any way as the City’s agreement or consent to be subject to the 
Developer’s obligations under the Agreement or to be a guarantor for the performance of the 
Developer’s obligations under the Agreement.  Except as expressly provided in the last sentence of 
Section 8 above, the City shall have no liability whatsoever to the Contractor due to the City’s 
execution of this Rider or otherwise.   
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11. In connection with performance and implementation of the Agreement, the Contractor 
agrees that there shall be no discrimination against or segregation of, any person or group of persons 
on account of race, color, creed, religion, sex, marital status, national origin or ancestry.  Without 
limitation of the foregoing, the Contractor further certifies and agrees that all persons employed or 
applying for employment by it and all of its subcontractors, sub-consultants, bidders and vendors, are 
and will be treated equally by it without regard to, or because of race, color, religion, ancestry, 
national origin, sex, age, sexual orientation, pregnancy, childbirth or related medical condition, 
medical condition (cancer related) or physical or mental disability, and in compliance with Title VII 
of the Civil Rights Act of 1964, 42 U.S.C. Section 2000 et seq., the Federal Equal Pay Act of 1963, 
29 U.S.C. Section 206(d), the Age Discrimination in Employment Act of 1967, 29 U.S.C. Section 
621 et seq., the Immigration Reform and Control Act of 1986, 8 U.S.C. Section 1324b et seq., 42 
U.S.C. Section 1981, the California Fair Employment and Housing Act, Cal. Government Code 
Section 12900 et seq., the California Equal Pay Law, Cal. Labor Code Section 1197.5, Cal. 
Government Code Section 11135, the Americans with Disabilities Act, 42 U.S.C. Section 12101 et 
seq. and all other antidiscrimination laws and regulations of the United States and the State of 
California as they now exist or may hereafter be amended.  The Contractor shall allow 
representatives of the Developer and the City access to its employment records related to the 
Agreement and this Rider during regular business hours to verify compliance with these provisions 
when so requested by the Developer or the City. 

12. In connection with performance and implementation of the Agreement, the Contractor 
agrees to reasonably coordinate its performance of the Public Improvements Services as necessary 
with other consultants or contractors retained by the Developer or the City for the public parking 
improvements. 

13. There shall be no modification, waiver or other alteration or change to the provisions 
of this Rider without the written consent of all of the parties hereto.  In order to evidence their 
agreement to the provisions of this Rider and their incorporation into the Agreement in accordance 
with the terms above, the Contractor, the Developer and the City have separately executed this Rider 
below.  

[Remainder of the Page Intentionally Left Blank] 

 

 

  



IN WITNESS WHEREOF, the Developer, the City and the Contractor have caused this 
Rider to be executed as of the date first set fo1th above. 

"DEVELOPER" 

CUL VER PUBLIC MARKET, LLC, 
a Delaware Limited Liability Company 

By: Regency Centers, L.P., 
a Delaware limited pa1tnership, 
its Managing Member 

By: Regency Centers Corporation, 
a Florida corporation, 
its Gener P rtner 

[SIGNATURES CONTINUE ON FO 
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"CITY" 

CITY OF CUL VER CITY, 
a municipal corporation 

John M. Nachbar 
City Manager 

APPROVED AS TO CONTENT: 

By: ___________ _ 
Sol Blumenfeld 
Community Development Director 

ATTEST: 

By: ------------
Jeremy Green 
City Clerk 

APPROVED AS TO FORM: 

By: 

By: 

------------~ 

Carol Schwab 
City Attorney 

------------~ 

KANE, BALLMER & BERKMAN 
City Special Counsel 

[SIGNATURES CONCLUDE ON FOLLOWING PAGE] 
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"CONTRACTOR" 

*Notes: This document must be executed by the Corporation's Chief Executive Officer, President or 
Vice-President, on the one hand, and the Corporation's Chief Financial Officer, Treasurer, Assistant 
Treasurer or Secretary on the other hand. 
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CITY LOGO LICENSE AGREEMENT 

 

(“Culver” Sign) 

 

(City Contract No. 2018-029) 

                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                               

This CITY LOGO LICENSE AGREEMENT (this “Agreement”) is made and entered into 

as of this ______ day of ________________, 20____ (the “Effective Date”), by and between the 

CITY OF CULVER CITY, a municipal corporation (the “City”), and CULVER PUBLIC 

MARKET, LLC, a Delaware limited liability company (the “Developer”).  The City and the 

Developer are also referred to herein individually as a “Party” and collectively as the “Parties”.  

The Parties hereby agree as follows: 

 

RECITALS 
 

 The following Recitals are a substantive part of this Agreement. 

 

A. The Successor Agency to the Culver City Redevelopment Agency, a public entity 

existing under the laws of the State of California and successor-in-interest to the former Culver City 

Redevelopment Agency (the “Successor Agency”) and the Developer entered into that certain 

Disposition and Development Agreement dated as of October 8, 2018, a public record on file in the 

office of the City Clerk (the “DDA”), relating to, among other things, the conveyance, development, 

operation and use of the “Property”.  “DDA” as used herein shall mean, refer to and include the 

DDA, as well as any riders, exhibits, addenda, implementation agreements, amendments and 

attachments thereto or other documents expressly incorporated by reference in the DDA.  Any 

capitalized term not herein defined shall have the same meaning as set forth in the DDA.   

 

 B. Pursuant to the terms and conditions of the DDA, the Successor Agency will convey 

(i) the Site to the Developer and (ii) Site A-1 to the City. 

 

 C. Pursuant to the terms and conditions of the DDA, the Developer will Develop and 

Cause Construction of the Project on the Site. 

 

 D. Pursuant to the terms and conditions of that certain Development and Construction 

Contract, dated as of ____________________, 20____, by and between the City and the Developer 

(the “DCC”), the Developer will Develop and Cause Construction of the Public Parking 

Improvements on Site A-1. 

 

 E. In connection with the 2003 renovation of the Kirk Douglas Theater located at 9820 

Washington Boulevard, the historic scripted “Culver” lettering (the “Sign”) located above the 

Culver Theater marquee was removed and placed into storage, pursuant to Resolution No 2003-

R061 (the “Resolution”), attached hereto at Exhibit A and incorporated herein by this reference. 

 

 F. The Developer desires to display the Sign at the Project on the Site. 
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 G. This Agreement sets forth the terms and conditions for the Developer’s receipt, 

storage, restoration, relocation, display, preservation, removal and return of the Sign as well as the 

Developer’s use of the City’s IP (as defined below) in connection with the marketing of the Project.   

 

 NOW, THEREFORE, for good and valuable consideration, the receipt and sufficiency of 

which are hereby acknowledged, the Parties hereby agree as follows: 

 

1. Sign License.  The City hereby grants the Developer a revocable license (the “Sign 

License”) for the receipt, storage, restoration, relocation, display, preservation, removal and return 

of the Sign upon the following terms and conditions: 

 

A. Resolution.  The Developer shall receive, store, restore, relocate, display, preserve, 

remove and return the Sign in accordance with the Resolution. 

 

B. Work Plan.  As a condition precedent to the Developer’s receipt of the Sign, the 

Developer shall have submitted, and the City shall have approved (such approval not to be 

unreasonably withheld, conditioned, or delayed) a work plan (the “Work Plan”) setting forth the 

actions to be carried out by or on behalf of the Developer in connection with the receipt, storage, 

restoration, relocation, display and preservation of the Sign.  The City acknowledges that it is the 

Developer’s intention that the Sign be installed and displayed upon the roof of the Project.  

 

C. Insurance.  As a condition precedent to the Developer’s receipt of the Sign, the 

Developer shall furnish to the City evidence satisfactory to the City that (i) the Developer has 

obtained reasonable property insurance for the Sign (or that the Sign is or will be covered under the 

Developer’s property and casualty insurance for the Project),  and (ii) the Developer or its 

contractors are carrying comprehensive liability insurance in a commercially reasonable amount 

which shall protect the City and the Successor Agency from claims or suits for, and damages to, 

property and injuries to persons, including accidental death (including attorneys’ fees and costs), 

which may be caused by any of the Developer’s activities under the Sign License, whether such 

activities or performance thereof be by the Developer or anyone directly or indirectly employed or 

contracted with by the Developer and whether such damage shall accrue or be discovered before or 

after the termination of the Sign License. 

 

D. Automatic Revocation of Sign License.  The Sign License shall be revoked upon 

written notice from the City delivered, if at all, prior to the date upon which the default or 

occurrence referenced in the following clauses (i), (ii), or (iii) is cured or otherwise ceases to occur:  

(i) a violation by the Developer of the Resolution or the Work Plan that is not cured within 30 days 

after notice from the City; (ii) the Developer’s failure to maintain the insurance coverage described 

in Section 1.C. above which failure is not cured within 10 days after notice from the City; or (iii) the 

Project on the Site permanently closing for business or changing to a materially different use. 

 

E. Other Revocation of Sign License.  The Sign License may also be revoked upon one 

years’ notice from the City to the Developer.  

 

F. Return of Sign.  Upon any revocation of the Sign License, the Developer shall return 

the Sign to the City within 180 days, in a manner consistent with the Resolution and the Work Plan. 
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G. No Cost to City.  The Developer’s compliance with the terms of the Sign License 

shall be borne by the Developer. 

 

H. No Liens.  The Developer shall not permit any lien or security interest to be placed 

upon the Sign, and if so placed, the Developer shall cause such lien or security interest to be 

expeditiously removed, at the Developer’s sole cost and expense. 

 

I. Inspection.  The City and its representatives, employees, agents or independent 

contractors may inspect the Sign at any time and from time to time at reasonable times to verify the 

Developer’s compliance with the terms and conditions of the Sign License. 
 

2. IP License.  The intellectual property consists of (i) the script lettering on the Sign and (ii) 

the City’s registered Service Mark logo (the “Logo”) identified on Exhibit B, attached hereto and 

incorporated herein by this reference (collectively, the “IP”).  The City hereby grants the Developer 

a nonexclusive, nontransferable, nonassignable, nonsublicensable, personal license (the “IP 

License”) for the use of the IP in connection with the marketing of the Project, upon the following 

terms and conditions:   

 

A. Restricted Use.  The Developer shall use the IP only in connection with the marketing 

of the Project and not for any other purpose whatsoever, without the prior written consent of the 

City. 

 

B. Developer Only.  The Developer shall not permit any other entity (including any 

parent, subsidiary, affiliated entity, or third party) to access or use the IP. 

 

C. Proprietary Markings.  The Developer shall not remove, modify or tamper with any 

of the proprietary markings that the City has placed or places on the Logo. 

 

D. Automatic Revocation of IP License.  The IP License shall be revoked upon written 

notice from the City delivered, if at all, prior to the date upon which the default or occurrence 

referenced in the following clauses (i) or (ii) is cured or otherwise ceases to occur:  (i) a violation by 

the Developer of Section 2.A, 2.B, or 2.C above that is not cured within 30 days after notice from 

the City; or (ii) the Project on the Site permanently closing for business or changing to a materially 

different use. 

 

E. Other Revocation of IP License.  The IP License may also be revoked upon one-

years’ notice from the City to the Developer. 

 

F. Destruction of Data.  Within 10 days after any revocation of the IP License, the 

Developer shall cause the all Logo data received from the City to be appropriately destroyed and 

such destruction to be confirmed and certified in writing to the City.  

 

G. No Cost to City.  The Developer’s compliance with the terms of the IP License shall 

be borne by the Developer.   
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H. Audit.  During the term of the IP License and until six months after its revocation, the 

Developer shall maintain accurate records regarding its use of the IP. Upon 10-days’ prior written 

notice, the City shall have the right to audit these records during normal business hours.  The 

purpose of this audit is to ensure that the Developer is utilizing the IP in accordance with the terms 

and conditions of the IP License. 

 

I. Proprietary Rights.  The IP License is a limited license, and the City retains all rights, 

title and interest in and to the IP, including, without limitation, the underlying Service Mark, 

including any modifications or enhancements thereto or derivatives thereof, and the exclusive right 

to file for patents, copyrights and trademarks thereon. 

 

J. License Fees.  No license fees or royalties are due to be paid to the City from the 

Developer for the IP License.  The Parties agree that increased exposure of City branding in 

association with the Developer’s marketing of the Project is of valuable and sufficient consideration. 

 

K. Delivery.  The City will deliver the Logo in the form and format determined by the 

City at a time mutually agreeable to the Parties. 

 

3. Compliance with Law.  The Developer shall comply with all federal, state and local laws, 

statutes and ordinances in connection with this Agreement. 

 

4. Indemnification.  The Developer shall defend (at the Developer’s sole expense, with legal 

counsel approved by the City), indemnify and hold harmless the City, members of its City Council, 

its boards and commissions, officers, directors, employees, agents, servants, successors, assigns and 

subsidiaries (collectively, the “City Indemnified Parties”), from and against any and all losses, 

damages, liabilities, demands, claims, causes of action, suits, costs, expenses and reasonable 

attorneys’ fees and judgments arising out of or in any manner related to this Agreement, including, 

without limitation, loss or damage to persons or property, arising out of or in any way related to the 

Developer use of the Sign and/or the IP.  The Developer agrees that this obligation to indemnify, 

defend and hold harmless extends to liability and/or claims arising from City Indemnified Parties’ 

active or passive negligence.  Notwithstanding the foregoing, nothing herein shall be construed to 

require the Developer to indemnify a City Indemnified Party from any claim to the extent arising 

from the City’s breach or violation of this Agreement and/or from the negligence or willful 

misconduct of that City Indemnified Party.  The duty to defend referenced herein is wholly 

independent from the duty to indemnify, arises upon written notice by the City to the Developer of a 

claim within the potential scope of this indemnification provision, and exists regardless of any 

determination of the ultimate liability of the Developer, the City or any City Indemnified Party. 

 

5. Further Assurances.  Each of the Parties shall execute and deliver any and all additional 

papers, documents and other assurances, and shall do any and all acts and things reasonably 

necessary in connection with the performance of their obligations hereunder and to carry out the 

intent and agreements of the Parties. 

 

6. Governing Law.  The terms of this Agreement shall be interpreted according to the laws of 

the State of California.  Should litigation occur, venue shall be in the Superior Court of Los Angeles 

County. 
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7. Attorneys’ Fees.  In the event of a dispute between the Parties with respect to the terms or 

conditions of this Agreement, the prevailing party shall be entitled to collect from the other its 

reasonable attorneys’ fees as established by the judge or arbitrator presiding over such dispute. 

 

8. Notices.   

 

A. All notices, demands, requests, elections, approvals, disapprovals, consents or other 

communications given under this Agreement shall be in writing and shall be given by personal 

delivery, certified mail, return receipt requested, or overnight guaranteed delivery service and 

addressed as follows: 

 

To City: City of Culver City 

    Attn:  Mr. Sol Blumenfeld, Community Development Director 

    9770 Culver Boulevard 

    Culver City, California 90232-0507 

 

Copy to: City of Culver City 

    Attn:  Carol Schwab, Esq., City Attorney 

    9770 Culver Boulevard 

    Culver City, California 90232-0507 

 

Copy to: Kane, Ballmer & Berkman 

    Attn:  Todd C. Mooney, Esq. 

    515 S. Figueroa Street, Suite 780 

    Los Angeles, California 90071 

 

To Developer:  Culver Public Market, LLC 

  c/o Regency Centers Corporation 

915 Wilshire Boulevard, Suite 2200 

Los Angeles, California 90017   

Attn:  Mr. John Nahas 

 

Copy to: Culver Public Market, LLC 

  c/o Regency Centers Corporation 

One Independent Drive, Suite 114 

Jacksonville, Florida 32202-5019 

Attn:  Legal Department 

 

 B. Any notice shall be deemed received immediately if delivered by hand, upon receipt 

if delivered by reputable private courier service (e.g., Federal Express), and shall be deemed 

received on the fifth day from the date it is postmarked if delivered by certified or registered United 

State Mail.   

 

9. Interpretation; Captions.  This Agreement shall be interpreted as a whole and in accordance 

with its fair meaning and as if each Party participated in its drafting.  Captions are for reference only 

and are not to be used in construing meaning. 
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10. No Amendment; Entire Agreement.  No modification, rescission, waiver, release or 

amendment of any provision of this Agreement shall be made except by a written agreement 

executed by the Parties.  This Agreement merges all negotiations, stipulations and provisions 

relating to the subject matter. 

 

11. Counterparts.  This Agreement may be executed in any number of counterparts, each of 

which shall constitute an original, but all of which, when taken together, shall constitute but one and 

the same instrument. 

 

12. Damages.  Neither Party shall have any right to indirect or consequential or punitive 

damages against the other, and each Party hereby waives the right to claim the same against the 

other. 

 

13. Authority.  The individual(s) executing this Agreement on behalf of each Party is (are) 

authorized to execute this Agreement on behalf of said Party. Each Party has taken all actions 

required by law to approve the execution of this Agreement. The City further represents and 

warrants to the Developer that (i) the City has full ownership and control of the Sign, free and clear 

from any liens, licenses, or rights of any third parties whatsoever in and to the use, receipt, storage, 

restoration, relocation, display, preservation, removal and return of the Sign, and (ii) no consent or 

approval of any third party is required in connection with the City’s licensing of the Sign to the 

Developer for the Developer’s receipt, use, storage, restoration, relocation, display, preservation, 

removal and return thereof.  

 

[Signatures on Following Page] 

 

[Remainder of Page Intentionally Left Blank] 
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IN WITNESS WHEREOF, the Parties have executed this Agreement as of the date first set 

forth above. 

 

“DEVELOPER” 

 

CULVER PUBLIC MARKET, LLC, 

a Delaware limited liability company 

 

 

By: Regency Centers, L.P., 

a Delaware limited partnership, 

its Managing Member 

 

By: Regency Centers Corporation,  

a Florida corporation,  

its General Partner 

 

       By:  ________________________________ 

       Name:  John Nahas 

       Its:  Vice President, Investments 

     

[Signatures Conclude on Following Page] 
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“CITY” 

 

CITY OF CULVER CITY, 

a municipal corporation  

 

 

      By:  ____________________________________ 

       John M. Nachbar 

       City Manager 

 

      APPROVED AS TO CONTENT: 

 

 

      By:  ______________________________ 

       Sol Blumenfeld 

       Community Development Director 

 

      ATTEST: 

 

 

      By:  ______________________________ 

       Jeremy Green 

City Clerk 

 

      APPROVED AS TO FORM: 

 

 

      By:  _____________________ 

       Carol Schwab 

       City Attorney 

 

 

      By:  _________________________________ 

       KANE, BALLMER & BERKMAN 

       City Special Counsel 
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EXHIBIT A 

 

Resolution 

 

[behind this page] 
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EXHIBIT B 

 

Logo 
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Exhibit O 

 

Calculation of City Fee Waiver 
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Culver Public Market Permit Fee Waivers by City 

 

Permits Fee Amount 

County Fees Unknown 

New Development Impact Fee N/A 

In-Lieu Parkland Fee N/A 

Building Permit $100,479.00 

Demo Fee N/A 

Commercial / Industrial Tax $118,111.14 

Plan Check Fee $75,359.25 

Art in Public Places Fee $81,224.09 

School Fees (Commercial) $43,873.64 

Technology Surcharge $16,898.48 

Seismic Fees (Commercial) $2,274.27 

Additional Plan Check Fee  

Other Fees  

Condominium Tax $1,000 

Inspection Fee (after regular hours)  

Re-inspection Fee  

Other Planning Fees  

Temporary Certificate of Occupancy  

Work Permit Issuance Fee $140.50 

TOTAL $439,360.37 
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Exhibit P 

 

Site A-1 Memorandum of Right of First Offer 
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OFFICIAL BUSINESS 

Document entitled to free recording 

per Government Code Section 27383 

 

RECORDING REQUESTED BY 

AND WHEN RECORDED MAIL TO: 

 

CULVER PUBLIC MARKET, LLC 

c/o Regency Centers Corporation 

915 Wilshire Blvd., Suite 2200 

Los Angeles, CA 90017 

Attn:  Mr. John Nahas 

  
SPACE ABOVE THIS LINE FOR RECORDING USE 

 

 MEMORANDUM OF RIGHT OF FIRST OFFER 

 

 This Memorandum of Right of First Offer (this “Memorandum”), dated as of 

______________________, 2019, is entered into by and between the CITY OF CULVER CITY, 

a municipal corporation (the “City”), and CULVER PUBLIC MARKET, LLC, a Delaware 

limited liability company (the “Developer”), relating to that certain real property located in the 

City of Culver City, County of Los Angeles, State of California and legally described in Exhibit 

A attached hereto and incorporated herein by this reference (“Site A-1”), and that certain 

condominium unit to be created upon Site A-1 which shall include the portion of the 

improvements constructed upon Site A-1 that are devoted to parking uses (the “Site A-1 Public 

Parking Condominium”).   

 

 Pursuant to Sections 12.0 through 12.5 of that certain Development and Construction 

Contract for Public Improvements, dated [____________], 2019, by and between the City and 

the Developer (the “DCC”), the City granted to the Developer the right of first offer to purchase 

Site A-1 and/or the Site A-1 Public Parking Condominium, or the subject portion thereof, at a 

price and under the terms and conditions described in detail in the DCC, the terms of which bind 

the heirs, successors, and assigns of the City.  The right of first offer referenced in the 

immediately preceding sentence shall terminate in accordance with the terms set forth therefor in 

Section 12.4 of the DCC.   

 

 

[remainder of page intentionally left blank] 
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IN WITNESS WHEREOF, the parties hereto have executed this Memorandum as of the 

date first written above. 

 

“DEVELOPER” 

 

CULVER PUBLIC MARKET, LLC, 

a Delaware limited liability company 

 

By: Regency Centers, L.P., 

a Delaware limited partnership, 

its Managing Member 

 

By: Regency Centers Corporation,  

a Florida corporation,  

its General Partner 

 

Date:  _________________    By:  ________________________________ 

       Name:  John Nahas 

         Vice President, Investments 

 

[signatures conclude on following page] 
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“CITY” 

 

CITY OF CULVER CITY, a California municipal 

corporation  

 

 

Date:  _________________   By:  ____________________________________ 

       John M. Nachbar 

       City Manager 

 

      APPROVED AS TO CONTENT: 

 

 

      By:  ______________________________ 

       Sol Blumenfeld 

       Community Development Director 

 

      ATTEST: 

 

 

      By:  ______________________________ 

       Jeremy Green 

City Clerk 

 

      APPROVED AS TO FORM: 

 

 

      By:  _____________________ 

       Carol Schwab 

       City Attorney 

 

 

      By:  _________________________________ 

       KANE, BALLMER & BERKMAN 

       City Special Counsel 
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A notary public or other officer completing this certificate verifies only the identity of the individual who 

signed the document to which this certificate is attached, and not the truthfulness, accuracy, or validity of 

that document. 

State of California )  

County of Los Angeles )  

 

On ____________________, before me, ____________________________, a Notary Public, 

personally appeared _______________________________, who proved to me on the basis of 

satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the within instrument 

and acknowledged to me that he/she/they executed the same in his/her/their authorized 

capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), or the entity 

upon behalf of which the person(s) acted, executed the instrument. 

I certify under PENALTY OF PERJURY under the laws of the State of California that the 

foregoing paragraph is true and correct. 

WITNESS my hand and official seal. 

Signature _____________________________ 
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A notary public or other officer completing this certificate verifies only the identity of the individual who 

signed the document to which this certificate is attached, and not the truthfulness, accuracy, or validity of 

that document. 

State of California )  

County of Los Angeles )  

 

On ____________________, before me, ____________________________, a Notary Public, 

personally appeared _______________________________, who proved to me on the basis of 

satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the within instrument 

and acknowledged to me that he/she/they executed the same in his/her/their authorized 

capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), or the entity 

upon behalf of which the person(s) acted, executed the instrument. 

I certify under PENALTY OF PERJURY under the laws of the State of California that the 

foregoing paragraph is true and correct. 

WITNESS my hand and official seal. 

Signature _____________________________ 
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EXHIBIT A 

 

LEGAL DESCRIPTION OF SITE A-1 

 

 



EXHIBIT “A” 

LEGAL DESCRIPTION 

 

 

EXHIBIT “A” – LEGAL DESCRIPTION 

CULVER CITY, CALIFORNIA 

Page 1 of 1 

IN THE CITY OF CULVER CITY, COUNTY OF LOS ANGELES, STATE OF CALIFORNIA, BEING PARCEL 1 OF PARCEL 

MAP NO. 74999 AS PER MAP FILED IN BOOK 402, PAGES 47 AND 48 OF PARCEL MAPS, IN THE OFFICE OF THE 

REGISTRAR – RECORDER/COUNTY CLERK OF SAID COUNTY. 

 

THIS DESCRIPTION WAS PREPARED BY ME, OR UNDER MY SUPERVISION, IN CONFORMANCE WITH THE 

PROFESSIONAL LAND SURVEYORS’ ACT. 

 

 

 

 

 

__________________________________________________ 

PASCAL R. APOTHELOZ  P.L.S. 7734                         05/17/19                                      
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Exhibit Q 

 

Guaranty 
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GUARANTY 
 
 This Guaranty (this “Guaranty”) is made and entered into by REGENCY CENTERS 
CORPORATION, a Florida corporation (the “Guarantor”), to and for the benefit of the CITY 
OF CULVER CITY, a municipal corporation (the “City”), and its successors and assigns, 
effective as of ______________________, 2019. 
 

RECITALS 
 
 A. CULVER PUBLIC MARKET, LLC, a Delaware limited liability company (the 
“Developer”) and the City entered into that certain Development and Construction Contract for 
Public Improvements, dated as of ______________________, 2019 (the “DCC”).  All of the 
terms and provisions of the DCC are fully incorporated herein by this reference as though fully 
set forth herein. The “DCC” as used herein shall mean, refer to and include the DCC, as well as 
any riders, exhibits, addenda, implementation agreements, amendments and attachments thereto 
or other documents expressly incorporated by reference in the DCC.  Any capitalized term not 
herein defined shall have the same meaning ascribed to such term in the DCC.  
 
 B. The Guarantor is an affiliate of the Developer, and it will directly benefit should 
the Developer develop the Public Parking Improvements on Site A-1, in the manner and in 
accordance with the terms of the DCC.  The Guarantor acknowledges that this Guaranty is 
required by the City as a condition precedent and as an inducement to the City to carry out its 
obligations in accordance with the terms of the DCC. 
 
 NOW, THEREFORE, in consideration of the foregoing and other good and valuable 
consideration given by the City to the Developer and the Guarantor, the receipt and sufficiency 
of which are hereby acknowledged, and in further consideration of and to induce the City to 
perform its obligations under the DCC, the Guarantor does hereby irrevocably warrant, guarantee 
and agree, as follows: 
 
 1. The Guarantor acknowledges receipt of a copy of the DCC and all of the 
instruments described therein and/or attached thereto. 
 
 2. If for any reason, other than acts or omissions of the City, the Developer should 
fail to perform any of its construction obligations under the DCC (in accordance with the 
Schedule of Performance therefor, which has been or may be revised or extended from time to 
time) including, without limitation, failure to complete its construction of the Public Parking 
Improvements on or before the date required by the DCC in all respects and in accordance with 
and in the manner set forth in the DCC and the approved plans and specifications (which 
obligations are hereinafter referred to collectively as the “Performance Obligations”), then the 
City, at its option, and upon 30 calendar days’ prior written notice to the Guarantor, shall have 
the right to call upon the Guarantor, and the Guarantor shall assume each and all of the 
outstanding obligations of the Developer constituting the Performance Obligations and shall 
promptly commence and diligently prosecute to completion all such Performance Obligations in 
accordance with the terms of the DCC. 
 
 3. If for any reason, other than acts or omissions of the City, the Developer fails to 
pay any amounts for which the Developer may become liable under the DCC, including, without 
limitation, the costs of development, construction and construction management of the Public 
Parking Improvements, other than the City’s obligation to pay the Maximum Public Parking 
Improvements Contribution and any obligations which the City may incur under Section 2.6(b) 
or any other provisions of the DCC (which Developer obligations are collectively and hereinafter 
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referred to as the “Payment Obligations”), then the City, at its option, and upon 30 calendar 
days’ prior written notice to the Guarantor, shall call upon the Guarantor, and the Guarantor shall 
assume each and all of the outstanding financial obligations of the Developer constituting the 
Payment Obligations, and promptly pay each and all of the outstanding balances of the Payment 
Obligations in accordance with the terms of the DCC as they become due and payable. 
 
 4. The Guarantor’s performance of the Performance Obligations may be excused 
during periods of delay caused by the City or by the occurrence of events described in Section 
10.18 of the DCC. 
 
 5. To the full extent of the Developer’s responsibility therefor under the DCC, the 
Guarantor shall pay and discharge all mechanic’s and materialmen’s liens or claims therefor 
imposed against Site A-1 and/or the Public Parking Improvements.   
 
 6. This Guaranty is a present, absolute and continuing Guaranty during the term 
hereof as set forth in Section 16 below; the City’s performance of its obligations under the DCC 
shall conclusively evidence the reliance by the City upon this Guaranty and the obligations and 
agreements of the Guarantor as set forth herein. 
 
 7. The Guarantor waives (i) any right to require that any action be brought against 
the Developer or any other person or to require that resort be first had to any security for the 
performance of the Developer’s obligations prior to the enforcement of this Guaranty by the 
City, and (ii) any right to pursue any remedy in the Developer’s power whatsoever, and if any 
right of action shall accrue to the City by reason of the failure of the Developer to perform any of 
the Performance Obligations or pay any of the Payment Obligations required of the Developer 
pursuant to the DCC then, unless such default shall be cured by the Guarantor as aforesaid, the 
City, at its election, may proceed against (A) the Guarantor, together with the Developer, (B) the 
Guarantor and the Developer, severally, or (C) the Guarantor only, in each case, without having 
commenced any action or having obtained any judgment against the Developer and whether or 
not the Developer is a party in any such action. 
 
 8. The obligations of the Guarantor shall not be discharged, impaired or otherwise 
affected by (i) any sale, transfer, assignment, pledge, surrender, indulgence, forbearance, 
alteration, substitution, exchange, change in, amendment, revision, modification or other 
disposition of the DCC, (ii) the acceptance by the City of any security for or other guarantors 
with respect to the Performance Obligations and/or the Payment Obligations guaranteed 
hereunder (collectively, the “Guaranteed Obligations”), (iii) any failure, negligence or 
omission on the part of the City to enforce the terms of the DCC, or (iv) the release by the City 
of any security for the performance of the Guaranteed Obligations or the release by the City of 
any person (including any other guarantor) from liability for the Guaranteed Obligations; it being 
expressly understood and agreed that the undertakings, liabilities and obligations of the 
Guarantor shall not be affected, discharged, impaired or varied by any act, omission or 
circumstance whatsoever (whether or not specifically enumerated herein) except the due and 
punctual performance of the Guaranteed Obligations. 
 
 9. The Guarantor hereby expressly waives (i) notice of acceptance of this Guaranty, 
(ii) all notices to which the Guarantor might otherwise be entitled, except as required herein, (iii) 
any defense arising (A) by reason of any disability of the Developer or (B) by reason of the 
cessation from any cause whatsoever (except a defense available to the Developer under the 
DCC) of the liability of the Developer other than full performance of the Guaranteed 
Obligations, (iv) diligence in enforcement and any and all formalities which might otherwise be 
legally required to charge the Guarantor with liability, and (v) all diligence in collection or 
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protection and all presentment, demand, protest and notice of protest, notice of dishonor and 
notice of default. 
 
 10. In the event that the Guarantor should fail to fully perform the Guaranteed 
Obligations promptly as herein provided, the City shall have the following remedies: 
 
  (a) at its option and without any obligation so to do, but upon 30 calendar 
days’ prior written notice to the Guarantor, proceed to perform and/or pay on behalf of the 
Guarantor any and all of the Guaranteed Obligations, and the Guarantor shall, upon demand, pay 
to the City all such sums expended by the City in such performance on behalf of the Guarantor; 
and 
 
  (b) from time to time and without first requiring full performance of any of 
the Guaranteed Obligations by the Developer and without being required to exhaust any or all 
security held by the City, to require (subject to Section 4 hereof) performance by the Guarantor 
of all of the Guaranteed Obligations (or any part thereof) pursuant to the terms hereof, by action 
at law or in equity or both, and further to collect in any such action compensation for all loss, 
cost, damage, injury and expense sustained or incurred by the City as a consequence of such 
breach. 
 
 11. This Guaranty is a guarantee of the performance and payment of certain 
obligations contained and provided for herein by the Guarantor, and the Guarantor shall be 
personally liable for any claims by the City against the Developer with respect to the Guaranteed 
Obligations.  Nothing contained herein shall limit or otherwise impair the Guarantor’s obligation 
to pay to the City, upon demand, all actual, reasonable, out-of-pocket fees and costs (including, 
without limitation, attorneys’ fees and disbursements) incurred by the City in instituting and/or 
maintaining any action for damages against the Guarantor pursuant to the terms of this Guaranty. 
 

12. As of the date of execution of this Guaranty, (i) the Guarantor warrants that it has 
full authority to execute this Guaranty and comply with its terms, and (ii) the Guarantor declares 
to and covenants with the City and its successors and assigns, that the Guarantor knows of no 
defense whatsoever to any action, suit or proceeding, at law or otherwise, that may be instituted 
on this Guaranty. 
 
 13. No failure on the part of the City to pursue any remedy hereunder or under the 
DCC shall constitute a waiver on its part of the right to pursue said remedy on the basis of the 
same or a subsequent breach. 
 
 14. The Guarantor shall promptly advise the City in writing of any material adverse 
change in its business or financial condition. 
 
 15. Until the Guaranteed Obligations have been performed in full, the Guarantor shall 
have no right of subrogation, and hereby waives any right to enforce any remedy that the City 
now has or may hereafter have against the Developer and waives the benefit of, and any right to 
participate in, any security now or hereafter held by the City from the Developer, except to the 
extent such security remains after full performance of the Guaranteed Obligations. 
 
 16. This Guaranty shall terminate upon the later of (i) the Completion of the Public 
Parking Improvements, and (ii) the date of full payment by the Developer of the financial 
obligations constituting the Payment Obligations accrued in connection with the Developer’s 
Completion of the Public Parking Improvements. 
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 17. This Guaranty shall be binding upon the Guarantor and its successors and assigns. 
 
 18. Each reference herein to “City” shall be deemed to include the City and each of 
its successors and assigns, and all of the provisions of this Guaranty shall run in favor of said 
named City and its said successors and assigns. 
 
 19. The Guarantor agrees that it shall reimburse the City for all actual, reasonable, 
out-of-pocket expenses, including reasonable attorneys’ fees (including the reasonable value of 
the services of in-house counsel), incurred by the City in enforcing the Developer’s performance 
of the Guaranteed Obligations or incurred by the City in the enforcement of this Guaranty.  Any 
sums required to be paid by the Guarantor to the City pursuant to the terms hereof shall bear 
interest at the rate of 3% over the Bank of America reference rate (up to the maximum rate 
permitted by law) on the due date from the date said sums shall be due to the City until the same 
shall have been paid in full. 
 
 20. This Guaranty shall be governed by and construed in accordance with the laws of 
the State of California. 
 
 21. In addition to any other rights or remedies, the parties hereto may institute legal 
action to cure, correct or remedy any default, to recover damages for any default, or to obtain any 
other remedy consistent with the purpose of this Guaranty.  Such legal actions must be instituted 
in the Superior Court of the County of Los Angeles, State of California, in any other appropriate 
court of that county, or in the Federal District Court in the Central District of California.  
Notwithstanding anything herein, no party, however, shall have any right to indirect or 
consequential or punitive damages against another, and each party hereby waives the right to 
claim the same against the other. 
 
 22. In the event that any legal action is commenced by the Guarantor against the City, 
service of process on the City shall be made by personal service upon the City Manager of the 
City, or in such other manner as may be provided by law.  In the event that such legal action is 
commenced by the City against the Guarantor, service of process on the Guarantor shall be made 
by personal service upon the registered agent in California for the Guarantor and shall be valid 
whether made within or without the State of California, or in such manner as may be provided by 
law. 
 
 23. Time is of the essence of every part hereof. 
 
 24. If any term, provision, covenant or condition hereof or any application thereof 
should be held by a court of competent jurisdiction to be invalid, void or unenforceable, then all 
terms, provisions, covenants and conditions hereof, and all applications thereof not held invalid, 
void or unenforceable, shall continue in full force and effect and shall in no way be affected, 
impaired or invalidated thereby. 
 
 25. This Guaranty may be executed by the parties hereto in any number of 
counterparts, each of which shall be deemed to be an original and all of which together shall 
constitute but one and the same instrument.  The parties specifically agree that signatures on this 
Guaranty transmitted electronically or by facsimile shall be legally binding and that each party is 
entitled and authorized to rely on such electronic or facsimile signature of the other parties 
hereon as if it were an original signature.  Original signatures of the Guarantor shall also be 
provided to the City for its records. 
 

[Signatures on Following Page] 
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 IN WITNESS WHEREOF, the Guarantor has executed this Guaranty as of the date first 
above written. 
 

“GUARANTOR” 
 

 REGENCY CENTERS CORPORATION, 

 a Florida corporation 

 

Date:  _________________   By:  ___________________________________ 

      Name:  _________________________________ 

      Its:  ____________________________________ 

 

Date:  _________________   By:  ___________________________________ 

      Name:  _________________________________ 

      Its:  ____________________________________ 

       

 [Signatures Continue on Following Page] 
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The City hereby accepts this Guaranty in accordance with the terms and conditions 

contained herein. 

 

“CITY” 

 

CITY OF CULVER CITY, 

a municipal corporation  

 

 

Date:  _________________   By:  ____________________________________ 

       John M. Nachbar 

       City Manager 

 

      APPROVED AS TO CONTENT: 

 

 

      By:  ______________________________ 

       Sol Blumenfeld 

       Community Development Director 

 

      ATTEST: 

 

 

      By:  ______________________________ 

       Jeremy Green 

City Clerk 

 

      APPROVED AS TO FORM: 

 

 

      By:  _____________________ 

       Carol Schwab 

       City Attorney 

 

 

      By:  _________________________________ 

       KANE, BALLMER & BERKMAN 

       City Special Counsel 
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