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e In Section B modify the language such evidence must show absence ‘to must
prove the absence  ‘to indicate photographic evidence s not necessary

e What s Culver City s policy If a complaint of this nature 1s made against it?
Should trees in the public right-of-way which are part of an orderly program intended to
create a specific aesthetic for the City be considered differently from trees that grow In
a park?

e The proposed ordinance 1s reasonable 1t places a high value on trees and recognizes

view preservation 1s a fair concept

Mr Wardlaw

e Staff discussed how to deal with trees in the public nght-of-way because street trees
provide vanious benefits to the public good, and a dec's'on was made fo exempt the
City in that regard

e A City park serves a very different purpose, so the trees in public parks should be
considered differently than the effects of a pnvate party’s trees when considering view

impacts

The consensus of the Commissioners was to forward the discussed revisions to the City
Councll

Mr Wardlaw advised the Commission of the upcoming meetings and agenda ite

fy complicated

mmended staff for their excellent job presenting some

Chair Malsin
topics

Adjournment

er Muranaka, to adjourn the meeting at

Vice-Chair Lamm moved, seconded by
h the Mike Balkman Council Chambers at

12 18 am to December 8, 2004 at 7 00
City Hall The motion was unanimously apptov

D SCOTT MALSIN, CHAIRPERSON
PLANNING COMMISSION
CITY OF CULVER CITY, CALIFORNI
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TITLE IV LAND IMPROVEMENT AND USE ~Town of leural’l_

Chapter 15 VIEW AND SUNLIGHT OBSTRUCTION FROM TREES

15-1 Purpose and principles

(@) The purposes of this chapter are to

(1) Establish the right of persons to preserve views or sunlight which existed at any time since
they purchased or occupied a property from unreasonable obstruction by the growth of trees

(2) Establish a process by which persons may seek restoration of such views or sunhight when
unreasonably obstructed by the growth of trees or other vegetation (see definition of Tree )

(b) The rnights and the restorative process are based upon the following general principles

{1) The town 1ecognizes that 1 esidents pioperty owrniers and busiiesses chersn their outward
views from the Tiburon Peninsula and that they also chenish the benefits of plentiful sunlight
reaching their buildings and yards The town recognizes that both outward views and plentiful
sunlight reaching property contribute greatly to the quality of life in Tiburon and promote the
general welfare of the entire community

(2) The town also recognizes the desire of many of its residents property owners and businesses
for beautiful and plentiful landscaping including trees The town realizes that this desire may
sometimes conflict with the preservation of views and sunlight and that disputes related to view
or sunlight obstruction are inevitable

(3) Owners and residents should maintain trees on their property in a healthy condition for both
safety reasons and for preservation of sunhght and outward views Before planting trees owners
and residents should consider view and sunhght blockage potenttal both currently and at tree
maturity Persons have the rnight to seek civil remedies when threatened by dangerous tree
growth

(4) The town shall establish a process by which persons may seek to preserve and restore views
or sunlight which existed at any time since they purchased or occupied property from
unreasonable obstruction by the growth of trees The town shall also establish a lIist of factors to
be considered in determining appropriate actions to restore views or sunhght

(5) When a view or sunlight obstruction dispute arises the parties should act reasonably to
resolve the dispute through friendly communication thoughtful negotiation compromise and
other traditional means such as discussions with the appropriate neighborhood or homeowner
assoclation Those disputes which are not resolved through such means shall follow the

procedure established herein

(6) It 1s the intent of the town that the provisions of this chapter receive thoughtful and reasonable
application It 1s not the intent of the town to encourage clear cutting or substantial denuding of
any property of its trees by overzealous application of provisions of this chapter (Ord No 379

NS § 3 (part))
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TITLE IV LAND IMPPOVEMENT AND USE

Chapter_15 VIEW AND SUNLIGHT OBSTRUCTION FROM_TREES

15 2 Deninitions

For the purpose of this chapter the meaning and construction of words and phrases is as foilows

Active use area means the most frequently occupted portion or portions of a commercial
building from which views are available

Arbitrator means a neutral person who will conduct a process similar to a trial and who will hear
testimony consider evidence and make a binding decision for the disputing parties

Binding arbitration means a legal procedure as set forth in section 1280 et seq of the Code of
Civil Procedure

Complaining party means any property owner (or legal occupant with wntten permission of the
property owner) who alleges that trees located on the property of another person are causing
unreasonable obstruction of his or her pre existing views or sunlight

Mediator means a neutral objective third person who assists people in finding mutually
satisfactory solutions to their problem

Person means any individual corporation partnership firm or other legal entity excluding the
Town of Tiburon

Primary iving area means the portion or portions of a residence from which a view 1s observed
most often by the occupants relative to other portions of the residence The determination of

primary living area i1s to be made on a case by case basis

Protected tree means any of the following

Heritage tree  meaning any tree which has a trunk with a circumference exceeding sixty inches
measured twenty four inches above the ground level

QOak tree including coast live oak blue oak California black oak interior ive oak canyon live
oak Engelmann oak or valley oak tree

Dedicated tree  meaning a tree of special significance so designated by resolution of the town
council

Removal means the elimination of any tree from its present locatton

Restorative action means any specific requirement to resolve a tree dispute

Stump growth means new growth from the remaining portion of the tree trunk the main portion
of which has been cut off

Suniight means the availability of direct or indirect sunlight to the primary living area of a

residence
Thinning means the selective removal of entire branches from a tree so as to improve visibility
through the tree and/or improve the tree s structural condition

Topping means elimination of the upper portion of a tree s trunk or main leader

Tree means any woody plant with the potential to obstruct views or sunlight including but not
himited to trees shrubs hedges and bushes References to tree shall inciude the plural

Tree claim means the written basts for arbitration or court action under the provisions of this

chapter
Tree owner means any person owning real property in Tiburon upon whose land 1s located a
tree or trees alleged by a complaining party to cause an unreasonable obstruction

Tnmming means the selective removal of portions of branches from a tree so as to modify the
tree(s) shape or profile or alter the tree s appearance

View means a scene from the primary living area of a residence or the active use areas of a
nonresidential building The term view Includes both upslope and downslope scenes but 1s
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1,-2 Definttions Page 2 of 2

generally medium or long range In nature as opposed to short range Views include but are not
limited to skylines bridges landmarks distant cities distinctive geologic features hillside
terrains wooded canyons ridges and bodies of water

Some additional examples are

(1) San Francisco Bay (including San Pablo Bay Richardson Bay and islands therein)
(2) The San Francisco Oakland Bay Bridge

(3) The Golden Gate Bridge

{(4) The Richmond San Rafael Bridge

(5) Mount Tamalpais
(6) The Tiburon Peninsula or surrounding communities (including the city of San Francisco)

Windowing means a form of thinning by which openings or windows are created to restore
views and or sunlight (Ord No 379N S § 3 (part))
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TITLE IV LAMND IMPROVEMENT AND USE

Chaptet 15 VIEW AND SUNLIGHT OBSTRUCTION FROM TREES

15 3 Rights establisned

(a) Persons shall have the right to preserve and seek restoration of views or sunlight which
existed at any time since they purchased or occupied a property when such views or sunlight are
from the pnimary living area or active use area and have subsequently been unreasonably
obstructed by the growth of trees

(b) In order to establish such rights pursuant to this chapter the person must follow the process
established In this chapter In addition to the above nights private parties have the right to seek
remedial action for imminent danger caused by trees

(c) All persons are advised that the alteration removal and planting of cerar trecs equi €5 a
permit under chapter 15A of the Tiburon Municipal Code (Trees) The applicability of chapter 15A
should be determined prior to any action on trees (Ord No 379 NS § 3 (part))

http //ordlink com/codes/tiburon/ DATA/TITLEO4/Chapter 15 VIEW AND SUNLIG

9/14/2004



17 4 Untersonable obstiuction mohibited Page 1 of 1

TITLE IV LAND IMPROVEMENT AND USE

Chapter 15 VIEW AND SUNLIGHT OBSTRUCTION FROM TREES

& 4 Unreasonable obstruction prohibited

(a) No person shall plant maintain or permit to grow any tree which unreasonably obstructs the
view from or sunlight reaching the primary living area or active use area of any other parcel of
property within the Town of Tiburon

(b) Because the maintenance of views and suniight benefits the general welfare of the entire
town any unreasonable obstruction of views or sunlight from the primary living area or active use
area shall also constitute a public nuisance (Ord No 379N S § 3 (part))

12
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TITLE IV LAND IMPROVEMENT AND USE

Chapter 15 VIEW AND_SUNLIGHT OBSTRUCTION FROM TREES

15-5 Cittenia for derermining unreasonable obstruction

The following criteria are to be considered (but are not exclusive) in determining whether
unreasonable obstruction has occurred

(a) The extent of obstruction of pre existing views from or sunhght reaching the primary living
area or active use area of the complaining party both currently and at tree maturity

(b) The quality of the pre existing views being obstructed including obstruction of fandmarks
vistas or other unique features

(c) The extent to which the trees interfere with efficient operation of a complaining party s pre
cx st ng sc'ar eneigy systems

(d) The extent to which the complaining party s view and/or sunlight has been diminished over
time by factors other than tree growth (Ord No 379N S § 3 (part))
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TITLE IV LAND IMPROVEMENT AND USE

Chapter 15 VIEW AND_SUNLIGHT OBSTRUCTION FROM_TREES

15-8 Criteria 7or determining apptopriate restorative acton

When 1t has been determined that unreasonable obstruction has occurred then the following
unweighted factors shall be considered in determining appropriate restorative action

(a) The hazard posed by a tree or trees to persons or structures on the property of the
complaining party including but not imited to fire danger and the danger of falling limbs or trees

(b) The variety of tree 1its projected rate of growth and maintenance requirements

(c) Aesthetic quality of the tree(s) including but not imited to species characternistics size
growth form and vigor

(d) Location with respect to overall appearance design or use of the tree owner s property

(e) Soll stability provided by the tree(s) considering soil structure degree of slope and extent of
the tree s root system

(f) Privacy (visual and auditory) and wind screening provided by the tree(s) to the tree owner and
to neighbors

(g) Energy conservation and or climate control provided by the tree(s)

(h) Wildlife habitat provided by the tree(s)

(1) Whether trees are protected trees as defined in section 15 2 of this chapter (Ord No 379
NS §3 (part)

{7
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TITLE IV LAND IMPROVEMENT AND USE

Chapter 15 VIEW AND SUNLIGHT OBSTRUCTION FROM TREES

15-7 Types of restorative action

(a) Restorative actions include but are not hmited to the following

(1) Tnmming
(2) Thinning or windowing

)
(3) Topping
(4) Removal with replacement plantings
(5) Removal without replacement plantings

(b) In all cases the documentable extent of view or sunlight existing at any time during the tenure
of the present owner or legal occupant 1s the maximum hmit of restorative action which may be

required

(c) Restorative action may include written conditions (including ongoing maintenance) and
directions as to appropriate timing of such actions and may be made to run with the land and
apply to successors in Interest Where removal Is required replacement by appropriate species

should be considered

(d) In cases where trrmming windowing or other restorative action may affect the health of a tree
which 1s to be preserved such actions should be carried out in accordance with standards
established by the International Society of Arboriculture for use In the state of Califorma (Ord

No 379NS § 3 (part))

8
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TITLE IV LAND IMPPOVEMENT AND USE

Chapter 15 VIEW AND SUNLIGHT OBSTPUCTION FROM TREES

{5 8 Town guidelines concerning restorative action

The Town of Tiburon provides the following general guidelines concerning restorative actions

(a) Undesirable trees By reason of their tall height at maturity rapid growth dense foliage
shallow root structure flammability breakability or invasiveness certain types of trees have been
deemed undesirable by the town including Blue Gum Eucalyptus Coast Redwood Monterey
Pine Monterey Cypress trees or any other tree which generally grows more than three feet per
year In height and 1s capable of reaching a height of over thirty five feet at maturity When
considering restorative action for undesirable trees aggressive action is preferred

(b) Pruecteu tees Tne Town or Tiouron nas gesignatea certain rees 10 be protected trees
defined 1n section 15 2 Any alteration or removal of protected trees will require a permit from the
town s planning director pursuant to chapter 15A of the Tiburon Municipal Code

(c) Stump growth Stump growth generally results in the hazard of weak imbs and its protection
is not desirable When considering restorative action for stump growth aggressive action i1s
preferred Restorative action which will result in future stump growth should be avoided

(d) Trimming Trimming 1s the most minor form of physical restorative action This option is
recommended when minor unreasonable obstruction has occurred provided that ongoing
maintenance is guaranteed

(e) Thinning or windowing When simple trimming will not resolve the unreasonable obstruction
thinning or windowing may be necessary These should be supervised by a certified arbonst

(f) Topping Topping as a restorative action should be used with caution Topping can have
deleterious effects on a tree s health appearance and cost of maintenance Topping frequently
results in stump growth Tree removal with replacement plantings may be a preferable

alternative

(g) Removal Tree removal may be required where such removal 1s essential to preserve pre
existing views or sunlight While normally considered a drastic measure tree removal can be the

preferred solution in many circumstances

(h) Maintenance Ongoing tree maintenance requirements are strongly recommended as part of
restorative action in order to achieve lasting preservation of pre existing views or sunlight

(1) Permanence Conditions of restorative action should be recorded and run with the land to help
guarantee permanent preservation of pre existing views and sunlight (Ord No 379 NS §3

(part))
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TITLE IV LAND IMPROVEMENT AND USE

Chapter 15 VIEW AND SUNLIGHT OBSTRUCTION FROM TREES

15 9 Process for 1esolution of obstruction disputes

The following process shall be used In the resolution of view and sunlight obstruction disputes
between parties

(a) (1) Initial reconciliation A complaining party who believes that tree growth on the property of
another has caused unreasonable obstruction of views or sunlight from the primary living area or
active use area shall notify the tree owner in writing of such concerns

(2) The notification should If possible be accompanied by personal discussions to enable the
complaming party and free owner to attempt to reach a mutually agreeable solution If personal

+ £+
discussions fal re ghbo hocd assccatons may be  lirgtoassst th e esolution of the

obstruction dispute

(3) For trees located on town owned property see section 15 16

(b) (1) Mediation If the initial reconciiiation attempt fails the complaining party shall propose
mediation as a timely means to settle the obstruction dispute

(2) Acceptance of mediation by the tree owner shall be voluntary but the tree owner shall have
no more than thirty days from service of notice to either accept or reject the offer of mediation If
mediation 1s accepted the parties shall mutually agree upon a mediator within ten days

(3) It 1s recommended that the services of a professionally trained mediator be employed The
county of Marin provides professional mediation services at a nominal cost

(4) The mediation meeting may be informal The mediation process may nclude the hearing of

viewpoints of lay or expert witnesses and shall include a site visit to the properties of the
complaining party and the tree owner Parties are encouraged to contact immediate neighbors
and solicit input

(5) The mediator shall consider the purposes and policies set forth in this chapter in attempting to
help resolve the dispute The mediator shall not have the power to 1ssue binding orders for
restorative action but shall strive to enable the parties to resolve their dispute by wnitten
agreement in order to eiminate the need for binding arbitration or litigation (Ord No 379 NS §

3 (part))

0
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ITLE IV LAND IMPROVEMENT AND USE

Chapter 15 VIEW AND SUNLIGHT OBSTRUCTION FROM TREES

15-10 Tree claim preparation

(a) In the event that the initial reconciliation process fails and medtation either 1s declined by the
tree owner or fails the complaining party must prepare a tree claim and provide a copy to the
tree owner In order to pursue either binding arbitration or hitigation under the authority

established by this chapter
(b) A tree claim shall consist of all of the following

(1) A description of the nature and extent of the alleged obstruction including pertinent and
corroborating physical evidence Evidence may include but i1s not imited to photographic prints
negatves or slides Such evidence must show absence of the obstruction at any documentable
time during the tenure of the complaining party Evidence to show the date of property acquisition

or occupancy by the complaining party must be included
(2) The location of all trees alleged to cause the obstruction the address of the property upon
which the tree(s) are iocated and the present free owner s name and address

(3) Evidence of the failure of initial reconciliation as described in section 15 9 to resolve the
dispute The complaining party must provide physical evidence that written attempts at
reconciliation have been made and have falled Evidence may include but ts not hmited to
coples of and receipts for certified or registered mail correspondence

(4) Evidence that mediation as described in section 15 9 has been attempted and has falled or
has been declined by the tree owner

(5) Specific restorative actions proposed by the complaining party to resolve the unreasonable
obstruction (Ord No 379 NS § 3 (part))
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TITLE IV LAND IMPROVEMENT AND USE

Chapter 15 VIEW AND SUNLIGHT OBSTRUCTION FROM TREES

15 11 Binding arbiration

(a) In those cases where the initial reconciliation process fails and where mediation 1s declined by
the tree owner or has falled the complaining party must offer in writing to submit the dispute to
binding arbitration and the tree owner may elect binding arbitration

(b) The tree owner shall have thirty days from service of notice to accept or reject binding
arbitration If accepted the parties shall agree on a specific arbitrator within twenty one days and

shall indicate such agreement in writing

(c) The arbitrator shall use the provisions of this chapter to reach a fair resolution of the tree clam
and shall stihmit A comnlete written renort to the complaiing party and the free owner This
report shall include the arbitrator s findings with respect to sections 15 5 and 15 6 of this chapter
a pertinent list of all mandated restorative actions with any appropniate conditions concerning
such actions and a schedule by which the mandates must be completed A copy of the
arbitrator s report shall be filed with the town attorney upon completion Any decision of the
arbitrator shall be enforceable pursuant to the provisions of Code of Civil Procedure section 1280

etseq (Ord No 379N S §3 (part))
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TITLE IV LAND IMPPOVEMENT AND USE

Chapter 15 VIEW AND SUNLIGHT OBSTRUCTION FROM TREES

15 12 Litigauon

(a) In those cases where binding arbitration is declined by the tree owner then civil action may
be pursued by the complaining party for resolution of the view or sunlight obstruction dispute

under the rights and provisions of this chapter

(b) The litigant must state in the lawsuit that arbitration was offered and not accepted and thata
copy of the lawsuit was filed with the town attorney A copy of any order or settlement in the
lawsuit shall also be filed with the town attorney (Ord No 379N S § 3 (part))

03
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TITLE IV LAND IMPROVEMENT AND USE

Chapter 15 VIEW AND SUNLIGHT OB8STRPUCTION FROM TREES

15-13 Apportionment of costs

Cost of mediation and arbitration The complaining party and tree owner shall each pay fifty
percent of mediation or arbitration fees unless they agree otherwise or aflow the mediator or

arbitrator discretion for allocating costs
Cost of litigation To be determined by the court or through a settlement

Cost of restorative action To be determined by mutual agreement or through mediation
arbitration court judgment or settlement (Ord No 379N S § 3 (part))

bt
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TITLE IV LAND IMPROVEMENT AND USE

Chaptet 15 VIEW AND SUNLIGHT OBSTRUCTION FROM_TPEES

15-14 Liabiiities

(a) The issuance of mediation findings an arbitration report or a court decision shall not create
any liability of the town with regard to the restorative actions to be performed

(b) Failure of the town to enforce provisions of this chapter shall not give rise to any civil or
criminal liabilities on the part of the town (Ord No 379N S § 3 (part))
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TITLE IV LAND IMPROVEMENT AND USE

Chapter 15 VIEW AND SUNLIGHT OBSTRUCTION FROM TREES

15-15 Limitations

It 1s not the Intent of the town in adopting this chapter to affect obligations imposed by an existing
easement or a valid preexisting covenant or agreement (Ord No 379N S § 3 (part))

9/14/2004
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TITLE IV LAND IMPROVEMENT AND USE

Chapter 15 VIEW AND SUNLIGHT OBSTRUCTION FROM TREES

15 16 Trees on town-owned property

Trees located on town-owned property are exempt from the provisions of this chapter Requests
or complaints regarding trees located on town owned property should be made in writing to the
superintendent of public works for consideration in accordance with policies adopted by the town

(Ord No 379N S § 3 (part))
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CHAPTER 22 76
VIEW DISPUTE RESOLUTION PROCESS

Scetions

2276010 Findings 2276 100 Restoration Action Limitations

2276 020 Intent and Purpose 2276 110 View o1 Sunlight Claim Eviluation

2276 030 Definitions Cuiteria

2276 040 View or Sunlight Claim 2276 120  Hierarchy of Restor ation Actions
Limitations 22 76 130 Responsibility for Restoration

2276 050 Piivate View o1 Sunhght Clum Action and Subsequent
2276 060 Initial Discussions Maintenance
2276 070 Mediation 2276 140 Liabuiity
2276080 Arbitration
2276 090 Private Cause of Action - View
Restoration

2276 010 Findings -

The City Council hinds and declaies as follows
A Both views and tiees and vegetation contitbute to the aesthetic value quality of life ambiance and economic

value of propeities within the City of Santa Barbara Simularly access to sunlight across property lines contributes to
the health and well being of commumty members enhances property values and piovides an opporturnuty to utthze
solrenergy Utihzation of passive solar energy 1educes air pollution visual blight and promotes the geneial health
and welfue of the residents of the City

B  Views whether ot the Pacific Ocean the Channel Islands the City the Santa Ynez Mountans the
suriounding hillsides and canyons o1 othet natural and man made landmarks produce a varety of significant and
tangible benetits for both residents and visttors  Views contiibute to the nesthetic visual envinonment of the City ot
Santa Baibara by providing scenic vistas and inspiring distinctive architectural design

C  Tiees and vegetation produce a wide variety of significant psychological and tangible benefits fo1 both
1esidents and visitors to the commumty Tiees and vegetation provide privacy modify temperatures scieen winds
1eplenish onygen to the atmosphere maintain soil moisture mitigate soil etosion and provide wildlife habitat Trees
nd vegetation contiibute (o the visual environment and aesthetics by blending buffermg and 1educing the scale and
mass of aichitecture  Tiees and vegetation within the City provide botanical variety and a sense of hustory Tiees and
vegetation also create shade and visual screens and provide a buffer between different land uses

D  The benefits derived fiom views tiees and vegetation and sunlight may come mto conflict The plantmg ot
tiees and other vegetation and their subsequent growth particularly when such trees aie not properly mamntamned can
piroduce unintended harmful etfects both on the property on which they 1re planted or on neighboring properties

(O1d 5220 2002)
2276 020 Intent and Purpose

The ntent and purpose of this Chapter 1s to accomplish the following

A Rught to Scenic View and Sunhght Access Lstablish the 11ght of a 1eal property owner to preserve scenic
views and access to sunlight fiee fiom umieasonable obstructions caused by the growth of tiees unde1 cucumstances
wheie such views and sunhght access exsted prior to the growth of the umeasonable obstiuction

B Dispute Resolution Process Establish that 1eal property owneis aie mn need of a process to 1esolve disputes
among themselves concerming view or sunhght access within the immediate vicity of then property

C  Evaluation Procedures TLstablish piocedwes and evaluation ciiteria by which private 1eal piopeity owners
may seek a mutually acceptable 1esolution of such views o1 sunlight access disputes

D  Piotect Trees Discourage 1ill considered damnge to thiges and vegetation and promote pioper use of tiees

and landscaping establishment and mamtenance

E  Nota Covenant o1 Servitude It is not the intent and purpose of thus Chapter for the City to cieate either a
covenant runmng with the land or an equitable servitude

' Right Exclusive to this Chapter Nothing heiein shall be deemed to establish a geneial 11ght of a
homuowner to atfect o1 1estiict the lawful development o1 use (including the use and mamtenance of landscaping) of
1 ncizhboring propetty under cucumstances wheie such development o1 use 1s otherwise permutted appioved or
allowed under the provisions of the Santa Barbaia Municipal Code In addition nothing hetem shall be deemed o1
constiued to provide a homeowner with any thing other than the rights specified m this Chapter for the 1estoration ot
aview or aceess to sunlight and a 11ght to utilize the dispute 1esolution process fo1 addiessing unieasonable tiee o1
vigettion view obstructions as such claim process 1s established hetemn  (Oid 5220 2002.)
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2276030 Defimitions

To1 the purpose ot this Chapter the following words and phrages shall have the meanings set forth heremn

A ALTER To take action that changes a tiee o1 vegetation including but not limited to extensive pruning of
the canopy area topping cuting gndling interfering with the water supply applymg chenucals or 1e grading around
the feeder root zone of the tiee or vegetation

B ARBITRATION A voluntary legal procedute for setthng disputes and leading to 1 determmation of nghts
ot paities usually consisting of a hearing before an arbitrator where all 1elevant evidence may be fieely admutted as

set forth i Calitormia Code of Civil Procedure Section 1280 et seq

C ARBITRATOR A mutually agreed upon neutial thud paity professional mtermediary who conducts a
heatng process and who hears testimony considers evidence and makes a decision for the disputmg parties  The
aibitiator may be chosen from a hist available from the City of qualitied and professionally trained aibitratois
including but not limited to membeis of the American Association of Atbitiators

D ARBORIST, CERTIFIED A person who has passed a seites of tests by the International Society ot
Arboricultwe (ISA) 1s governed by ISA's professional code of ethics and possesses the technical competence through
cpetience and 1elated education and tiaiung to provide for or supervise the mnagement ot trees and other woody
plts
L  AUTHORIZED AGENT A peison as defined heremn who has been designated ind appioved 1n writing
by a teal property owner ot tecord to act on lus ot her behalt i matters pertaming to the processing of a view ot

sunhght claim 1s outhined 1 this Chapter _
F  CANOPY The umbiella like structuie cieated by the overhead leaves and branches of a tree which cieate a

sheltered area below
G CITY MAINTAINED TREES Tiees which are specifically designated for mamntenance by the City
Council for City mamtenance under SBMC Section 15 20 050 n the Master Street Tree Plan adopted pursuant to

SBMC Section 15 20 030

H CITY PROPERTY Real property of which the City 1s the fee simple owner of recoid

I CLAIM VIEW OR SUNLIGHT Documentation as set forth m Section 22 76 050 that outhnes the basis
of view or sunlight access dimimishment and the specitic restoiation action that 1s bemg sought which shall serve as
the written basis for arbitration or a legal cause of action under the provisions of this Chapter

] COMPLAINANT Any property owner gioup of propetty owners (or an authorized agent theieof) who
\llege that tree(s)/vegetation located within the immediate vicimty of theu property as set forth in Section 22 76 040
1s causing unieasonable obstruction ot the view or blocking the sunlight benefiting the 1eal property of the

Complamant

K CROWN The rounded top of the tree

L CROWN REDUCTION/SHAPING A method o1 comprehensive tiimnung that 1educes a tiee's height o1
spread Crown ieduction entails the reduction of the top sides or mdividual hmbs of a tree by means of 1emoval ot
leadcrs o1 the longest portion of lumbs to a lateral large enough to assume the ternunal

M  DESTROY To take action that endangeis the health or vigor of a tiee or vegetation including but not
lmuted to cuttmg gudhing mterfering with the water supply applying chenucals or re grading around the base of the
trunk of a tiee

N DIRECTOR The Duector of the City Community Development Depaitment

O HEADING BACK The overall 1eduction of the mass of a tiee by modification to 1ts major limbs

P HISTORIC o1 SPECIMEN TREE Any tree or stand of trees that have been designated as either an
Historic Tree o1 a Specumen Tiee puisuant to the authority of the Santa Baibara Municipal Code Chapteis 15 20 aind

1524
Q LACING or THINNING A compiehensive method of trimmung that systematically and sensitively

1emoves excess foliage and improves the structuie of a tree

R LANDSCAPE CONSULTANT A landscape piofessional 1etained to provide advice and information
regarding landscape plans view or sunlight claims and landscaping techmques and mamtenance procedures

S  MAINTENANCE PRUNING Prumng with the primary objective of mamtaining or umproving tiee health
and sttuctwie mcludes 'ciown 1eduction/shaping” or "lacing " but not o1dmanly "topping” o1 ‘heading back"

T MEDIATOR A neutial objective thind party professional negotiator to help disputing parties reach a
mutually satisfactory solution regaiding a view or sunlight claim The mediator may be chosen from a hist available
fiom the City of qualified and professionally tramned (aibitrators/mediators) including but not linited to membeis of

the American Association of Aibitrators
U OBSTRUCTION The blocking or dinunishment of a view or sunlight access attiibutable to giowth

impropel mamtenance ot location of tiees o1 vegetation
V  PERSON Any individual mdividuals corporation partnership firm oi other legal entity

W  PRUNING The iemoval of plant material fiom a tree o1 from vegetation
X REAL PROPERTY Rughts or intetests of ownership of land and all appurtenances to the land mcluding

buildings fixtures vegetation and impiovements erected upon, planted, or affixed to the land
Y RESTORATION ACTION Any specific steps taken affecting tiees or vegetation that would 1esult in the

1estotation ofa view o1 sunhight access across 1eal propeity lines I
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Z SEVERE PRUNING The cutting of binnches o1 tiunk of a tiee in a manner which substantially reduces the
overall size of the tiee o1 destioys the existing symumetrical appearance or natwial shape ot the tree and which 1esults
m the 1emoval of main lateral branches leaving the ttunk and bianches of the tiee m a stub appearance "Topping"
and hending back as defined heremn aie consideired to be severe prunmng

AA STAND THINNING The selective removal of a portion of tiees fiom a grove ot trees

BB STREET The portion of a nght of way easement used fo1 public purposes such as roadway impiovemcnts
cutbs gutters and sidewalks dedicated to the City and formally accepted by the City into the City public stieet
system for maintenance purposes

CC SUNLIGHT The availability o1 access to light from the sun acioss property lines

DD TOPPING Elimmating the upper portion ot the trunk or mamn leader of a tree

EC TREE Any woody pelennial vegetation that generally has 1 single trunk and 1eaches a height of at least

e1ght feet at matuiity
FT TREE o1t VEGETATION OWNER Any person owing real propeirty m the City wheieon tree(s) or

vegetation 1s located
GG VIEW A vista of featwies mcluding but not linuted to bodies of water beaches coasthne 1islands

shylines ndges lullside terrain canyons geologic featmes mountains and landmaiks The term "view ' does not
necessatily include an uncobstructed panoiama of these features

HH VISTA PRUNING The selective thinning of fiamewotk limbs ot specific aieas of the ctown of a tree to
allow a view ftom a speafic pomt (Ord 5220 2002)

2276 040 View or Sunlight Claim Limitations

A PRIVATE VIEW DISPUTE RESOLUTION Subject to the other provisions ot this Chapter the owner or
owneis of real property within the City (as the Complamant ) may imitiate the private view dispute resolution
process provided for in this Chapter However 2 1equest for view or sunlight access dispute resolution may only be
made if such a claim has not been mitiated agamst the same real pioperty by the Complainant with 1espect to the
sanie tree or vegetation obstruction within a two year time period piior to the mmtiation of the most 1ecent request

B CITY OWNED AND MAINTAINED TREES Nothing herein shall provide any authority or process fot
the permitting of alterations to or the removal of City Mamtamed Trees or the alteration or removal of those tiees

regulated by SBMC Chapteis 15 20 and 15 24 (O1d 5220 2002 )

2276 050 Private View o1 Sunhight Claim

A NOTICE TO CITY OF COMPLAINT A Complamant shall notify the City Commumty Development
Department of any request for mediation or aibitration pursuant {o the provisions of this Chapter and shall provide the
City with the claim documentation materials desciibed m subsection B hereof Such notification and documentation
shall be for the purposes of City 1ecord keeping regairding the use of this Chapter only and shall not obhigate the City
to assist or advise a property owner or participate in the dispute resolution process in any way

B CONTENTS OF CLAIM A view or sunlight restoration dispute 1esolution piocess claim shall consist of
all ot the following documentation and evidence

1 Evidence of Prio1 View A written description of the nature and extent of the alleged obstruction
includmg pertinent and corroborating photographic evidence Evidence may include but 1s not limirted
to documented and dated photographic prints or shides as well as written testunony ot declarations from
1esidents living 1n the area  Such evidence should 1f possible show the extent to which the view o1
sunlight access has been dumimished over time by the excessive giowth of the tiees or vegetation

2 Evidence Regaiding Unieasonable T1ee Blocknge The location of all tiees or vegetation alleged to
cause the obstruction the addiess of the property upon which the tiees or vegetation aie located and the
ptesent tiee/vegetation ownet's name and address

3 Desned Action The specific view or sunlight access restoration actions being 1equested by the
Complamant in order to iesolve the allegedly unreasonable view obstruction

4 Evidence ot Attempted Resolution Evidence that an mutial discussion between the two property
owne1s (as described mn Section 22 76 060) has been made and has tailed Evidence may include but 1s
not limited to copies of 1eceipts for certified o1 1egistered mail correspondence

5 Evidence of Ownership Evidence confimung the ownership and the date of acquisition of the

Complamant s property
(O1d 5220 2002)

22 76 060 Imtial Discussions

A INITIAL CONTACT A Complamant who believes that a tiee o1 some other vegetation which has grown
on another peison's 1¢al property has caused unreasonable obstiuction of 2 view or sunlight access from the
Complamant's property shall first advise the tiee or vegetation property ownet of such view or sunlight blochage
—— concems. Tlus notification-shall 1equest.personal-discussions to enable the Complainant and fiee/vegetation property « —eee =

ownel o attempt to 1each a mutually agieeable solution and shall be followed up with a wiitten contirmation of any
agteed upon resolution and schedule fo1 the requued woik of view 1estoration
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B NOTIFICATION REQUIREMENTS The imtial notification from the Complainant to the owner of the
liee/vegetation shall piovide a copy of the View Preservation Ordmance (Santa Baibara Mumicipal Code Chapter
2276) Inthe mmtial notification the Complamant shall mvite the tree/vegetation ownet to view the alleged
obstiuction fiom the Complamant's property and the tree/vegetation owner 1s utged to mvite the Complamant to view
the situation fiom the owner s propeity Faluie of the tree/vegetation ownel to 1espond to the wiitten 1equest for
intial discussion within thirty (30) days trom the date of posting shall be deemed a retusal by the owner to participate
in the mitial discussion phase of the process

C FAILURE TO AGREE After the mtial discussion if the paities do not agree as to the existence and
natwe of the Complainant's obstruction o1 to the appropnate 1estoiation action o1 1f the imtial discussion 1s 1efused
the Complamant may proceed with the subsequent dispute tesolution process outlined heiein with iespect to

mediation arbitiation and courtaction (Ord 5220 2002 )

2276 070 Mediation

A MEDIATION REQUEST If imtial discussion under Section 22 76 060 fails to aclhieve agieement between
the tiee/vegetation owner and Complamnant the Complainant may send to the tiee/vegetation owne1 a request that the
tiee/vegetation owner accept participation i a mediation process in an effort to resolve the view or sunhght blocknge
claim Acceptance of mediation by the tree/vegetation owner shall be voluntary However the 1equest may inform
the free/ egetat 010 e *at fa 'umc to patucipate 11 tuediation way be brought to tic court's awenuon i the event ot
subsequent legal action by the Complanant Failuie of the tiee/vegetation owner to 1espond to the notice 1equesting
mediation within thurty (30) days from the date of posting shall be deemed formal retfusal ot the mediation process by
the tiee/vegetation owner

B SELECTION OF MEDIATOR If the tiee/vegetation owner agrees to participate i a mediation process
the parties shall agiee m writing to the selection of an mdividual mediator wiich may be chosen fiom a list of
professional mediatois available from the City Community Development Department

C AUTHORITY OF MEDIATOR The mediator 1s encouraged to be gwided by the provisions of this
Chapter including the claim evaluation criteria and the hierarchy of restoration actions set forth m Sections 22 76 110
and 22 76 120 respectively 1n attempting to mediate a resolution of the view o1 sunhight blockage claim The
mediator may 1equest a consultation or mformation fiom a certified arbouist (chosen from a list of such arborists
made available by the Community Development Director) 1egarding any questions mvolving landscape techmques o1
mamtenance piocedures with the expense of such consultation payable as a mediation expense m accordance with
the provisions of thts Chapter

D ROLE OF THE MEDIATOR, COSTS, FAILURE TO RESPOND The 10le of the mediator shall be
advisory n natuie and shall not be binding 1n establishing view or sunhght restoration action Any agieement
reached between the two parties as a result of the mediation process described herem shall be reduced to wrnting by
the mediator and signed by the mediator and all of the parties The cost of mediation shall be paid by the
Complamant o1 shared m a manner set by mutual agreement between the parties The failure of the tiee/vegetation
owner to 1espond to implement (or allow the implementation of) a mediated resolution within thirty (30) days of the
submussion of the medrated 1esolution to the owner (as established by the posting date) shall be deemed a 1efusal by

the tiee/vegetation owner to accept mediation (O1d 5220 2002)

2276 080 Aibitiation

A REQUEST FOR ARBITRATION If the mitial discussion under Section 22 76 060 or a mediated resolution
puisuant to Section 22 76 070 fails to achieve agreement between the tiee/vegetation owner and the Complamant the
Complainant may advise the tree/vegetation owner 1 wiiting that the Complanant 1s requesting participation in a
tormal aibitration piocess Acceptance of atbihiation by the tiee/vegetation owne: shall be voluntary However the
tequest may mform the tree/vegetation owner that failure to paiticipate n the arbitration process may be biought to
the court's attention in the event of subsequent legal action by the Complamant pursnant to Section 22 76 090
The tiee/vegetation owner shall have thirty (30) days fiom posting of the aibitiation notice to either accept o1 decline
atbitration Failure to 1espond within thirty (30) days shall be deemed a formal refusal of arbitration If accepted the
paities shall agiee in writing to the selection of an indrvidual arbitrator who may be chosen fiom a list of professional
arbitratois available fiom the City within thirty (30) days of such acceptance If the parties do not agiee on a specific
atbitrator within thirty days either party may petition a court of competent juiisdiction to appomnt an arbitiato

B AUTHORITY OF ARBITRATOR The arbitrator 1s encouraged to be guided by the provisions of this
Chapter ncluding the claim evaluation criteria and the huierarchy of 1estoration actions set forth in Sections 22 76 110
and 22 76 120 1espectively 1n attempting to help resolve the view o1 sunhght blockage claim and shall submut a
complete written decision to the Complamant and the tree/vegetation owner An arbrtiator 1s encouraged to 1equest a
1epoit fiom a certified arborist with 1espect to the view obstiuction dispute  Any decision of the aibitiator shall not be
binding and shall only be enfoiceable pursuant to the provisions of Califormia Code of Civil Proceduie Section 1285
etseq
C ACCEPTANCE OF THE ARBITRATOR'’S DECISION, COSTS OF ARBITRATION The failuie of
the t1ee/vegetation owner to implement the arbitrator s decision within thirty (30) days of the posting of the wiitten

n shall be deemed a 1etusal to accept aibitiation  The costs of atbitration shall be paid by the Complainnt o1 é
- by mutual agreument between the puties (Oid 5220 2002 )
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2276 090 Pirvate Cause of Action — View Restol ation

A INITIAL COMPLAINT It a Complamnant has puisued and has been unsuccesstul 1n attempting to obtam
an wceptable 1estoiation under Section 22 76 060 ("Initial Discussion’) Section 22 76 070 (' Mediation ') ot Section
22 76 080 ('Arbitiation ) the Complamant may mitiate a civil action 1 Superior Court {o1 the County of Santa
Baibaia for resolution ot owner s view or sunhight claim unde: the piovisions of this Chapter  The Complamant 1s
encoutaged to provide the Court the 1esults of the view or sunhight claim 1esolution process particulaily any proposcd
mediator s o1 arbitrator s decision as well as any 1eport o1 study prepared by a certified aiborist prepared in
connection with the view obstruction dispute At the discietion of the judge 1ssung a judgment puisuant to this
section the judgment may be recoirded 1n the otficial 1ecoids of Santa Bartbaia County

B SUBSEQUENT COMPLAINTS A Complamant who has mtiated a Complamt and obtained Restoration
Action thiough mediation or abitiation under this Chapter with 1espect to a particular Obstiuction within two (2)
yeas of a subsequent Complamnt shall not be 1tequired to seek medration or arbitration on the subsequent Complamt
for the same obstruction prior to imtiating legal action pursuant to this Section (Ord 5220 2002)

2276 100 Restoration Action Limitations

Except as otherwise authorized by law no tree or vegetation on 1eal provertv owned or controlled by another
peison may be itemoved destroyed or otherwise altered unless the Complamant either enters into a wiitten agreement
with the tiee/vegetation owner allowing the Complamnant to enter the property to do so or the Complamant obtams a
judicial determunation specifying 1 detail the nature and timing of the restoiation action the Complamant s right to
unter the property and designating the parties responsible for petforming such 1estoration action In all cases
restoration actions shall be structured and implemented m accordance with the hierarchy established by Section

2276 120 (Ord 5220 2002)
2276110 View o1 Sunhght Cluim Evaluation Ciiteria

In evaluating and resolving a view o1 sunlight claim the following unranked criteria shall be considered

A The vantage powmnt(s) m the Complamant s home fiom which the view or sunlight 1s obtuned or received

B The extent of the view o1 sunlight obstruction

C  The quality of the view or sunlight access mcluding the existence of landmaiks or other unique view
teatuies or the extent to which these views or sunlight access are blocked by tree(s) or vegetation

D  The extent to which the view or sunlight access 1s durunished by factors other than tree(s) o1 vegetation

L The extent to which the tree(s) or vegetation have grown to obscute the enjoyment of view or sunlight access
fiom the Complamant's property compaied with the view or sunhght access which was available at the tume the
Complamant acquired his or her home

I’ The number of existing trees or amount of vegetation n the area the number of healthy trees that a given
paicel of land will support and the current effects of the tiee(s) and their removal on the neighborng vegetation

G  The extent to which the tree(s) or vegetation provide
1 Screening o1 privacy
2 Eneigy conservation or climate contiol
3 Soil stability as measuied by soil structuie degiee of slope and extent of the tree's root system when a
tree 18 proposed for temoval
Aesthetics
Commumity o1 netghborhood quality or significance
Shade
Historical context due to the age of the tiee/vegetation
Raie and mteresting botanical species
Habutat value for wildlife and
10 Blendmmg buffering o1 reduction in the scale and mass of adjacent aichitecture
H  The date the Complamant puichased tus or het property and circumstances which existed at that time with

1espect to the view
[ The date the tee/vegetation ownet purchased lus or her property and cncumstances which existed at that

time with 1espect to the view
J The distance between the Complainant s home and the tiee or vegetation Obstiuction for which Restoration

Action 1s sought
K Whether the tree o1 vegetation Obstruction 1s located within a City designated High Fire Hazaid zone and

constitutes the type of trees or vegetation not generally encouraged for new 1esidential construction within such

zones
L The extent to which the City has an interest i the preservation of an atfected tiee m its present form due to

its unique chaiacter its hustorical impottance or other specific factois as may be identified by a certified aiborist
(C1d 5220 2002)
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2276120 Hierarchy of Restor ation Actions

View or sunlight 1estoration actions must be consistent with all other provisions ot this Chapter
and SBMC Title 22 generally Seveire pruning should be avoided due to the damage such piactice
causes to the tree s form and health Restoration actions may mclude but aie not linmted to the
following n order of preference

A Lacmgor Thinmng Lacmg/thinmng 1s the most preferable pruming technique that iemoves
excess foliage and can improve the structure of the tree

B Vista Piuning Vista pruning of branches may be utiized wheie possible 1f 1t does not
adversely affect the tiee's gtowth pattern o1 health Topping should not be done to accomplish vista
ptumng

C  Crown Reduction Ciownieduction 1s preferable to topping or tiee removal 1f 1t 1s
determined that the impact of crown reduction does not destioy the visual proportions of the tice
adversely affect the tree's gtowth pattern or health or otherwise constitute a detriiment to the tiee(s) in

question
D Stand Thinning The iemoval of a portion ot the total number of tiees fiom a grove of trees

itto ton, veplace e tplart ags

E  Topping Elnunatmng the upper poition ot a tiee's trunk or man leader Topping 1s only to
be permutted for trees specifically planted and mamtamed as a hedge espaher bonsai or mn pollard
form and 1f 1estoration actions (A) thiough (D) of tlus section will not accomplish the determined
1estoration and the subsequent growth characteristics will not create a future obstruction of greate
pioportions

F  Heading Back Elimmating the outer extent of the major bianches throughout the tiee
Heading back 1s only to be pernutted for trees specifically planted and maintained as a hedge espalier
bonsai or m pollard form and if restoration actions (A) thiough (E) of this section will not accomplish
the determined restoration and the subsequent growth chaactenstics will not cieate a future

obstruction of greater proportions
G Tree/Vegetation Removal Tiee or vegetation removal which may be considered when the

above mentioned 1estoration actions are judged to be meffective and may be accompanied by
1eplacement plantings or appropriate plant materials to 1estore the maximum level of benefits lost due

to tree 1emoval (Ord 5220 2002 )
2276 130 Responsibility o1 Restoration Action and Subsequent Mamntenance

The costs of restoration action and subsequent maimntenance shall be determined either by
agreement between the tree or vegetation owner and the Complamant or as required pursuant to any

final arbitration decision or court order (Ord 5220 2002 )

2276 140 Liability

A NON-LIABILITY OF CITY The City shall not be hable or responstble for any damages
mjury costs or expenses which are the 1esult of any recommendations or determinations made by City
Staff o1 mediator o1 decisions made by other persons (e g arbitiator o1 judge) concerning a view o1
sunlight claim o1 a Complainant s assertions pertaining to views o1 sunlight access gianted or
conferred herein

B CITY ENFORCEMENT Under no circumstances shall the City have any responsibility o1
obligation to enforce o1 seek any legal rediess civil or crinunal for any decision made concerning a
view or sunhght claim

C NO CRIMINAL RESPONSIBILITY Notwithstanding Chapter 1 28 of the Santa Baibain
Municipal Code a failuie to comply with the provisions of this Chapter 1s not a criminal otfense 1nd
the enforcement of this Chapte:r shall be only by the affected and interested private parties (Ord

5220 2002)
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Sectien |2 45 010 Purpose and objecuves

A The purpose of this chapter is to
1 Set forth a procedure for the resolution of disputes between private property owners relating to

the resolution of sunlight or views lost due to tree growth
2 This view chapter does not impair obhigations imposed by an existing easement or a valid pre

evsting enforceable covenant or agreement

3 Nothing in this chapter 1s meant to replace the peaceful sensible and just resolution of
differences between neighbors acting in good faith The provisions contained in this chapter are meant
to encourage that such resolution occurs prior to engaging in the legal iemedies provided by it

B The objectives of this chapter are
1 To preserve and promote the aesthetic and practical benefits which trees provide for individuals

and the ent g communrty
- — 2 To discourage ill-considered harm to or destruction of trees
3 To encourage the use of solar energy for heat and hight
4 To encourage food production In private gardens
5 To restore access to hght and views from the surrounding locale
8 To encourage the maintenance of positive relationships within a neighborhood when there 1s
conflict between objectives 1 2 and 3 5 above
7 It 1s not an objective of this chapter to facilitate or encumber the transmission of radio and

television signals (Ord 6286 NS § 1 (part) 1995 Ord 6173 NS § 1 (part) 1993 Ord 5817 NS § 1
(part) 1987)
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Sectuon 12 45 020 Deninttions

A For the purposes of this chapter the meaning and construction of words and phrases
herenafter set forth shail apply

1 Solar access means the availability of suniight to a property

2 Views mean a distant vista or panoramic range of sight of Berkeley neighboring areas or the
San Francisco Bay Views include but are not imited to skylines bridges distant cities geologic
features hillside terrains and wooded canyons or ridges

3  Trees means any woody perennial plant usually with one or more major trunks attamning a
height of at least fifteen feet at matunty

4  Complaining party means any property owner (or legal occupant without objection of property
owner) who wishes to alter or remove a tree(s) on the property of another which creates an
obstruction to his or her access to sunhlight or view whether such access is gained from an original
dwelling or any addition thereto used as a dwelling _ _

5 Tree owner means any individual owning real property in Berkeley upon whose land s located
a tree or trees alleged by a complaining party to cause an obstruction

6  Obstruction means any substantial blocking or diminishment of a view from a structure
lawfully used as a dwelling or access to sunhght to the real property which 1s attributable to the growth
maintenance or location of tree(s)

7 Tree mediator or tree arbitrator means any framed and experienced medator or
mediator/arbitrator acceptable to both complaining party and tree owner to mediate or arbitrate a tree
dispute

8 Restorative action means any specific requirement to resolve a tree dispute
9 Thinning means the selective removal of entire branches from a tree so as to improve visibility
through the tree and/or improve the tree s structural condition

10  Tree removal means the elimiation of any tree from its present location

11 Trimming means the selective removal of portions of branches from a tree so as to modify

the tree(s) shape or profile or alter the tree s appearance
12 Topping means removal of the top portion of a trees main leader stems resulting In an

overall reduction in the tree s height and size
13 Tree claam means the written basis for arbitration or court action under the provisions of this

article which includes all of the following

a The nature and extent of the alleged obstruction including pertinent and corroborating physical
evidence Evidence may Include but is not lmited to photographic prints negatives or shides Such
evidence must show absence of the obstruction at any documentable time during the tenure of the
current property owner (or legal occupant without objection of property owner) hereinafter referred to
as complaining party Evidence to show date of acquisiion must be included

b The location of all trees alleged to cause the obstruction the address of the property upon
which the tree(s) are located and the present tree owners name and address This requirement may
be satisfied by the inclusion of the tree location property address and tree owner information

¢ Any mitigating actions proposed by the parties involved to resolve the free claim

d The failure of personal communication between the complaining party and the tree owner to
resolve the alleged obstruction as set forth in Section 12 45 030 of this chapter The complamning part
must provide physical evidence that written attempts at conciliation have been made and failed
Evidence may include but i1s not limited to coples of and receipts for certified or registered mail
correspondence (Ord 6286 NS § 1 (part) 1995 Ord 6173 NS § 1 (part) 1993 Ord 5817 NS § 1

(part) 1987)
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Chapter 12 45 SOLAR ACCESS AND VIEWS

Secrion {2 45 030 Proceduies

A The procedures described In this section shall be followed In the resolution of tree disputes
between private parties

1 Inibal reconciiaton A complaining party who belleves in good faith that the growth
maintenance or location of tree(s) on the private property of another (hereinafter referred to as tree
owner) diminishes the beneficial use of economic value of his or her property because such tree(s)
interfere with the access to sunlight or views which existed prior to such growth maintenance or
location of the tree(s) on the property during the time the complaining party has occupled the property
shall notfy the tree owner in writing of such concerns The notification should If possible be
accomplished by personal discussions to enable the complaining party and tree owner to attempt fo
reach a mutually agreeable solution

2 Mediation If the mnitial reconciliahon attempt fals the complannrg paty shall p opose
mediation as a means to settle the dispute on a relatively informal basis Acceptance of mediation by
the tree owner shall be voluntary If mediation 1s elected the parties shall mutually agree upon a tree
mediator

The mediation meeting may be informal and no wntten record 1s necessary unless desired by the
parties The mediation process may include the hearing of viewpoints of lay or expert witnesses and
shall include a site visit to the properties of the complaining party and the tree owner Parties should
be encouraged to give notice to immediate neighbors and solicit input The tree mediator shall
consider the objectives benefits and burdens set forth in this chapter in attempting to help both parties
reach a resolution of the dispute The tree mediator shall not have the power to i1ssue binding orders
for restorative action but shall strive to enable the parties to resolve their dispute at this stage in order
to elminate the need for binding arbitration or hiigation

3 Tree claim preparation In the event that the initial reconciliation process fails and mediation
either 1s not elected or fails the complaining party must prepare a tree claim (as defined in 12 45 020)
and provide a copy to the tree owner in order to pursue either binding arbitration or liigation This
constitutes a filing of a tree claim

4 Binding arbitration In those cases where the initial reconcihiation process fails and where
mediation has not resolved the dispute the complaining party must offer to submit the dispute to
binding arbitration and the tree owner may elect binding arbitration The identity of the tree arbitrator
shall be agreed upon by both the complaining party and the tree owner who shall indicate such
agreement in writing This agreement may provide for employment of experts representing the parties
or may be limited to an investigation of the tree clam conducted by the tree arbitrator The tree
arbitrator shall follow the provisions of this chapter to reach a fair resolution of the tree claim and shall
submit a complete written report to the complaining party and the tree owner This report shall include
the tree arbitrator s findings with respect to all standards listed in Section 12 45 040 (Standards) of this
chapter a pertinent list of all mandated restorative actions with any appropriate condiftons concerning
such actions including a schedule by which mandates must be completed Such actions must be
completed with due regard for the health of the tree A copy of the arbitrator s report shall be filed with

the City Clerk
5 Litigation In those cases where initial reconciliation fails and binding arbitration 1s not elected

civil action may be pursued by the complaining party for resolution of the suniight access or view tree
clam under the provisions of this chapter The hitigant must state in the lawsuit that arbitration was
offered and not accepted and that a copy of the lawsuit was filed with the City Clerk A copy of any
order or settlement in the lawsuit shall also be filed with the City Clerk (Ord 6286 NS § 1 (part) 1995

Ord 6173 NS § 1 (part) 1993 Ord 5817 NS § 1 (part) 1987)
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Chapter 12 45 SOLAR ACCESS AND VIEWS

Secuon 12 45 040 Standards tor resolution of disputes

A In resolving the tree dispute the tree mediator tree arbitrator or court shall consider the
benefits and burdens denved from the alleged obstruction within the framework of the objectives of
this chapter as set forth in Section 12 45010 in determining what restorative actions f any are
appropriate The burden of proof shall be on the complaining party

1 Benefits

a Visual qualty of the tree(s) including but not imited to spectes characternstics size growth
form and vigor

b Location with respect to overall appearance design and/or use of the tree owner s property

¢ Soll stability provided by the tree(s) considering soil structure degree of slope and extent of the
tree s root system

d  Visual auditorv and wind screening nrovided hv the freefs) to the tree owner and to neighbors
Existing privacy provided by the tree(s) to the tree owners home shall be given particular weight

e Energy conservation and/or chmate control provided by the tree(s)

f  Wildlife habitat provided by the tree(s)
g The economic value of the tree(s) as measured by cnteria developed by the International

Society of Arboriculture and the economic value of the property as a result of the tree(s)
h  Other tree related factors including but not imited to
() The degree to which the species is native to the local region or area
(#) Indigenous nature of the species to which the tree belongs
(m) Specimen tree qualty
(v) Rare tree species and the frequency of new planting of a tree

2 Burdens
a The hazard posed by a tree or trees to persons or structures on the property of the complaining

party including but not hmited to fire danger and the danger of faling imbs or trees
b  The extent to which the trees diminish the amount of sunlight available to the garden or home

of the complaining party
¢ The extent to which the trees interfere with efficient operations of a compiaining party s pre

existing solar energy system
d The existence of landmarks vistas or other unique features which cannot be seen because of

growth of trees since the acquisition of the obroperty

e The extent to which the alleged obstruction interferes with sunlight or view The degree of
obstruction shall be determined by means of a measuring instrument or photography

f The extent to which solar access or the view 1s diminished by factors other than trees

g Deleterious effect of the trees upon the complaining party s vegetation through loss of heat and
hight except that the dropping of leaves or maintenance factors shall not be a burden under this

chapter
3 Restorative actions The tree mediator shall recommend or the tree arbitrator or court shall
order restorative action or no action according to Section 12 45 040 (Standards) Restorative actions
may include written directions as to appropriate timing of trmming thinning topping or removal Such
restorative actions are to apply only to current parties to the dispute The tree arbitrator or court may
require compensation to the tree owner for value lost due to restorative actions
Possible restorative actions may include
Trimming
Thinning
Delayed tnmming or thinning
Topping
Tree removal possibly with replacement plantings
a Restorative actions shall be limited to the trimming and/or thinning of branches where possible

and practical
Trimming or thinning may be on a delayed basis providing time for the top of the tree to grow above

the point where 1t obstructs sunlight or view
b When timming and/or thinning of branches 1s not a feasible solution the impact on the health

of the tree shall be considered and replacement may be required Topping 1s not a generally accepted

arboncultural-practice and therefare 1s not recommended by the City
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¢ Inthose cases where tree removal eliminates or significantly reduces the tree owners benefits
replacement plantings shall at the tree owners option be set forth in writing prior to the tree removal
The tree owner may elect tree removal with replacement plantings (as an alternative to trimming
thinning and topping)

d Al tnmming thinning topping and tree removal required under this chapter shall be perrormed
by a person or firm selected by the tree owner with the concurrence of the complaining party except
that in the event that the complaining party i1s not obligated to bear any of the cost for such action his
or her concurrence is not required The use of a certified arbaonst for such work ts encouraged but not
required

e The extent of solar access or view avallable and documentable as present at any time during
the tenure of the present owner or legal occupant s the imit of restorative action which may be
required If the complaining party is seeking a view or sunlight from an addition the complaining party
has no right to a view or solar access greater than that which existed at the time the construction of
the addition was completed or August 6 1987 whichever date Is later

f  No restorative action may be required concerning any tree the base of which 1s more than three
hundred feet from the immediate vicinity of the dwelling of the complaining party s property If no

dwelling exists the distance shall be determined from the most likely dwelling site upon the property or

from the geogiaphical cente of the pioperty at de discreuon of the mediawnr atbivawr or court as

appropriate - - - - - - o
g A tree which has been the subject of restorative action under the terms of this chapter is

exempted from other property owners clainis for a period of five years from date of filing of a tree

claim
h  Nothing in this section shall be construed to deny compensation to a tree owner to which a tree

owner would be entitled under any cther provision of law (Ord 6286 NS § 1 (part) 1995 Ord 6173
NS § 1 (part) 1993 Ord 5817 NS § 1 (part) 1987)

r T wnv et haill 2 sy nn/biae RPe Televy mer -l Oade/Title 1TAS/040 frtmld /1 1o

-



=SEL0L 1L 50 VOU ADPOTHOIMENT O COsLS -

Chapter 12 45 SOLAR ACCESS AND VIEWS

Secuon 12 45 050 Apportionment or costs

A Cost of mediation and arbitration

1 The complaining party shall pay all the costs If any of mediation

2 The complaining party and the tree owner shall each pay fifty percent of all the costs of the
arbitrator s professional fee if any

B  Cost of Iitigation
1 The complaining party shall pay one hundred percent of both parties reasonable attorneys

fees In the event that his or her claim 1s finally denied or no action 1s ordered pursuant to Section
1245 040 unless the tree owner has refused to participate in either the mtial reconciiation or
mediation

2 In all other cases the complaining party and the tree owner shall eachr pay his or her attorney s
fees Court costs shall be allocated to the parties at the courts discretiop

—- C Cost of-restorative actions At any time during the procedure specified in this chapter the

parttes may agree between themselves as to the alflocation of the costs of restorative action If such an
agreement 1s not reached the following shall apply

1 As to trees planted prior to August 6 1987 the complaiming party shall pay one hundred
percent of the costs of the nitial restorative action The complaining party shail pay the cost of
subsequent restorative action as the result of the recurrence of the same obstruction

2 As to trees planted subsequent to August 6 1987 the tree owner and the complaining party
shall each be responsible for fifty percent of the costs of restorative action and subsequent recurrence
of the same obstruction

D Compensation for value of restorative actions In the event a tree arbitrator or court orders
restorative action and compensation to the tree owner therefor the tree arbitrator or court may use
any of the following methods to determmne value lost fair market value replacement value or trunk
formulfa Trunk formula shall mean the method of determining value as set forth in latest edition of
the Guide for Plant Appraisal published by the Council of Tree and Landscape Appraisers (Ord
6286 NS § 1 (part) 1995 Ord 6173 NS § 1 (part) 1993 Ord 5817 NS § 1 (part) 1987)
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hapter 12 45 SOLAR ACCESS AND VIEWS

Secrion 12 45 060 Liabniues

A The issuance of mediation findings an arbitration report or a court decision shall not create any
hability of the City with regard to the restorative actions to be performed

B The complaining party shall indemnify and hold harmless the tree owner with respect to any
damages or hability incurred by said owner ansing out of the performance of any work at the behest of
the complaining party as follows

1 With respect to trees planted prior to August 6 1987 the complaining party shall indemnify the
tree owner as to one hundred percent of any such damages or liability

2 With respect to trees planted after August 6 1987 the complaining party shall indemnify the
tree owner as to fifty percent of any such damages or liability

C  Fallure to enforce on the part of the City will not give rise to any civil or criminal habiities (Ord
6286 NS § 1 (part) 1995 Ord 8173 NS § 1 (part) 1983 Ord 5817 MS § 1 {part) 1987)
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Chapter 12 45 SOLAR ACCESS AND VIEWS

3=ction 12 45 070 Entorcament

A violation of this chapter s not a misdemeanor and the enforcement of this chapter shall be by
private parties involved The complaining party shall have the nght to bring injuncuve action to enforce
any restorative action ordered pursuant to this chapter (Ord 6286 NS § 1 (part) 1995 Ord 6173 NS

§ 1 (part) 1993 Ord 5817 NS § 1 (part) 1987)
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Cnapter 1215 SOLAR ACCESS AND VIEWS

Secuon 12 45 080 Severabilnty

if any portion of this chapter 1s struck down by court action all other portions will remain in effect
(Ord 6286-NS § 1 (part) 1995 Ord 6173 NS § 1 (part) 1993 Ord 5817 § 1 (part) 1987)
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Attachment No 7

VIEWS FROM CULVER CREST
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VIEWS FROM CULVER CREST







VIEWS FROM BLAIR HILLS
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