City of Culver City, California
City Council Agenda Iltem Report

Meeting Date: 06/09/08 ltem Number: _A-4

AGENDA ITEM: Introduction of an Ordinance Amending Chapter 9.11 of the
Culver City Municipal Code Relating to Smoking Regulations to 1) Add New
Regulations Prohibiting Smoking in Outdoor Dining Areas; 2) Relocate Existing
Regulations Prohibiting Smoking in City Parks from Subchapter 9.10.500, et seq.
to Chapter 9.11; and 3) Update Existing Regulations Contained in Chapter 9.11 to
be Consistent with State Law.

Contact Person/Dept.: Phone Number:

Shelly Wolfberg/City Manager’s Office; or (310) 253-6008 or

Heather Baker/City Attorney (310) 253-5660

Fiscal Impact: Yes [X] No [] General Fund: Yes [X] No ]
Public Hearing: [] Action ltem: [X] Attachments: [X]

Public Notification: County of Los Angeles Department of Health Services; Culver City
Chamber of Commerce; Downtown Business Association; Restaurant owners;
Individuals who spoke at prior Council Meetings; Master E-Mail Notification List
(07/24/08); Coalition for a Tobacco Free LA County (comprised of over 70 organizations
— this notification was emailed courtesy of the County of Los Angeles Department of
Health Services) (07/14/08 and 07/23/08).

Department Approval: City Attorney Approval:

Jerry B. Fulwood (07/24/08) Carol Schwab (by H. Baker) (07/24/08)

Chief Financial Officer Approval: City Manager Approval:

Jeff Muir (by M. Noller) (07/24/08) Jerry B. Fulwood (07/24/08)
RECOMMENDATION:

Staff recommends the City Council:

(1) Introduce an Ordinance (Attachment 1) amending Chapter 9.11 of the Culver
City Municipal Code relating to smoking regulations to 1) add new regulations
prohibiting smoking in outdoor dining areas; 2) relocate existing regulations
prohibiting smoking in City parks from Subchapter 9.10.500, et seq. to Chapter 9.11;
and 3) update existing regulations contained in Chapter 9.11 to be consistent with
state law;

OR

(2) Provide further direction to staff regarding this issue.

BACKGROUND:

At the December 10, 2007 City Council meeting, discussion ensued between the
City Council and staff regarding other cities’ smoking findings and ordinances;
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enforcement issues; other pressing health issues; whether restaurant owners,
apartment building owners, and condo associations have the right to prohibit
outdoor smoking; government’s role in legislating behavior; and the economic
impact of a smoking ban within 20-feet of a City facility. Resulting from the
discussion, the City Council voted 3-2 to direct staff to draft an ordinance to ban
smoking in outdoor dining areas.

In addition to the direction of the City Council with regard to the ban on smoking in
outdoor dining areas, staff has also taken this opportunity to update the City’s
existing general smoking regulations to be consistent with state law and relocate the
existing regulations prohibiting smoking in the City’s parks to the same part of the
Culver City Municipal Code (CCMC) as other smoking regulations.

DISCUSSION:

Ban on Smoking in Qutdoor Dining Areas:

Existing Law

Currently, CCMC provisions do not include any prohibitions or restrictions relating to
smoking in outdoor dining areas. There are also no such prohibitions or regulations
under state law in this regard.

City’s Authority to Regulate

Although currently there are no prohibitions contained in state law against smoking
in outdoor dining areas, the City is not preempted from establishing regulations,
including a total ban on smoking in outdoor dining areas. There is no fundamental
right to smoke, nor are laws that prohibit smoking considered discriminatory against
smokers as a particular group. Therefore, in adopting such laws, the City need only
have a rational basis that is related to a legitimate governmental purpose.

In this case, as stated in the proposed Ordinance, providing for the “public’s health,
safety, and welfare by discouraging the inherently dangerous activity of tobacco use
around non-consenting individuals” and declaring that these regulations are
“necessary to protect the public from the hazards of smoking and secondhand
smoke, particularly in City outdoor dining areas, which are intended as a safe
environment for the use and enjoyment of Culver City residents and the general
public,” is a sufficient, rational basis for establishing a prohibition against smoking in
outdoor dining areas.
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This basis for establishing a ban on smoking in outdoor dining areas was
emphasized by members of the public during Council’s consideration of its options
at its December 10™ meeting. Two members of the public, representing Smoke
Free Air For Everyone (SAFE) and the American Lung Association of California
were present and spoke about the health effects of secondhand smoke.

Other Cities’ Regulations

In preparing the proposed Ordinance, staff looked at various other cities’ regulations
regarding smoking bans in outdoor dining areas. On the Westside, the Cities of
Beverly Hills and Santa Monica have in place ordinances which prohibit smoking in
various public areas (such as outdoor dining areas).

Enforcement

Should a smoking ban in outdoor dining areas be approved by the City Council, staff
recommends the restaurants be required to post a sign prohibiting smoking in
outdoor dining areas, referencing the CCMC Section setting forth the regulation, and
a telephone number to report a violation. Los Angeles-area cities that have made
business owners liable in this area all require such signage. The City of Calabasas
requires such signs be conspicuously posted at each entrance and include letters of
at least one inch in height or the universal no-smoking symbol. Burbank requires
that signs be conspicuously displayed including multiple signs as appropriate for
larger areas to ensure that signs be readily visible to all diners. The City of Beverly
Hills and Santa Monica have a similar requirement to the City of Burbank.

In considering whether to adopt a ban on smoking in outdoor dining areas, City staff
has discussed the issue of enforcement of such a law. The enforcement and
penalty provisions of the proposed Ordinance are written to provide several options
for enforcement and encourage and promote self-regulation and compliance (i.e.
clear, conspicuously posted “no smoking” signs; providing the public with a right of
private civil action). It is staff’'s understanding that similar no-smoking laws, such as
the one in the City of Beverly Hills, have been self-regulating for the most part. In
the event the City would need to take enforcement action, it would be handled as
resources permit, taking into consideration the existing work plans of the Police
Department and City Attorney’s Office. Should the City Council determine it wishes
to make enforcement of this proposed Ordinance a higher priority, additional
resources would need to be dedicated to this effort.

Staff recommends the enforcement of a smoking ban in outdoor dining areas be
enforced by the Police Department. It is anticipated that the Police Department
would provide ongoing education efforts by speaking with outdoor dining patrons
who are in violation of the smoking ordinance but unaware of its existence. Many of
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these individuals could be tourists or come from outside Culver City’s boundaries.
While most individuals will likely comply with the law once officers explain the CCMC
requirements, those who are resistant would be requested to comply or be subject
to citation (see Penalties below).

Depending on the nature and level of the enforcement efforts of a smoking ban in
outdoor dining areas, it could require additional resources from the Police
Department and City Attorney’s Office. Funding has not been budgeted for FY
08/09 for additional enforcement services for a smoking ban in outdoor dining areas.

Penalties

According to research, some California cities impose initial fines on businesses of
$100 for violating outdoor smoking regulations with fines increasing to $200 and
$500 respectively for subsequent violations, as does the state indoor smoking law.
The proposed Ordinance provides the City Council shall, by resolution, establish the
penalties for a violation of the outdoor smoking regulations, but in no event shall
such penalties exceed the maximum penalties permitted under state law. If the
proposed Ordinance is introduced this evening, such a resolution will be presented
to the City Council for consideration at the time the Ordinance is brought back for
adoption.

Definition of an Outdoor Dining Area

During the course of two community meetings that were held on July 9 and July 15,
2008 to discuss the potential smoking ban in outdoor dining areas, concerns were
expressed by members of the business community with regard to the type of
outdoor areas that would be covered by the proposed smoking ban.

Per the City Council’s prior direction, the proposed Ordinance defines an “outdoor
dining area” broadly as follows:

“...any non-enclosed area located on private or public
property made available to or customarily used by the
general public that is designed, established or regularly
used for consuming food and/or beverages or where
food and/or beverages are served whether or not for
compensation.  This includes but is not limited to
restaurants, hotels, bar standing and seating areas,
patios, and coffee shops.”

The above definition of an outdoor dining area is based on language in the City of
Beverly Hills Municipal Code. The Council could consider other options for defining
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an outdoor dining area as it deems appropriate. Some examples include, but are
not limited to, the following:

1. “...any non-enclosed area open to the public in a non-
residential zone or adjacent right-of-way, or in a
residential zone or adjacent right-of-way and utilized for
non-residential purposes, where food or beverages are
served, whether or not for compensation, or where food
or beverages are routinely consumed by customers. This
includes but is not limited to restaurant and bar standing
and seating areas and patios.” (City of Burbank)

2. “...a non-residential location where food or beverages
are served by a business or routinely consumed by
customers. This includes but is not limited to restaurant
or bar seating areas and patios.” (City of Santa Monica)

3. “...any non-enclosed area located on private or public
property made available to or customarily used by the
general public that is designed, established or regularly
used for consuming food and/or beverages, where such
area is regularly serviced or maintained by employees of
the business while customers are consuming food and/or
beverages, including but not limited to wait-staff and bus
persons. This includes but is not limited to restaurants,
hotels, bar standing and seating areas, patios, and
coffee shops.”

With regard to Option No. 3 above, the rational basis for distinguishing those
establishments where the outdoor dining area is regularly serviced or maintained by
employees is consistent with the purpose of the state law prohibition against
smoking in an enclosed workplace (Labor Code Section 6404.5) — to protect the
employees. However, such a restriction could be difficult to enforce and confusing
for the public. Staff was unable to find any other cities with a similar restriction.

Other Options

The Council may consider other options related to prohibiting smoking in outdoor
dining areas.
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e Perimeter surrounding outdoor dining area.

“Smoking is further prohibited in all non-enclosed areas
within five (5) feet of any outdoor dining area.” (City of
Burbank); OR

“Smoking is further prohibited in all non-enclosed areas
within five (5) feet of any outdoor dining area, except
while actively passing on the way to another destination.”
(City of Beverly Hills)

e Smoking prohibition during certain hours.
The City could restrict smoking in outdoor dining areas during certain hours
(i.e. no smoking until 9 p.m.). However, such a restriction could be difficult to
enforce and confusing to the public. Staff has been unable to find any other
cities with such a restriction.

e Designated smoking areas.
The City could allow businesses to have a designated smoking area in an
outdoor dining area. This law is in effect in the City of Burbank. The City of
Burbank requires all designated smoking areas meet certain criteria and have
signs to clearly designate the specific smoking areas.

e Exception for bar patios.

“...bars are exempted from the outside smoking
requirements of this section, provided the smoke does
not enter adjacent areas in which smoking is prohibited
by law or by the owner, lessee, or licensee of the
adjacent property.” (City of Oakland)

“...except unenclosed areas of a bar that does not serve
food. Smoking in an unenclosed area of a bar is only
permitted provided the smoke does not enter adjacent
areas in which smoking is prohibited by any law or by the
owner, lessee or licensee of the adjacent property; and
providing that any door or opening to the business
remains closed.” (City of Blue Lake)

“...except unenclosed areas of a bar that does not serve
food. If smoking is permitted in the unenclosed area of a
bar that does not serve food, the entire smoking section
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must be limited to one clearly designated area
prominently marked with signs, and must be located at
least five (5) feet from any doorway or opening into an
enclosed area. Smoking in an unenclosed area of a bar
is only permitted provided the smoke does not enter
adjacent areas in which smoking is prohibited by any law
or by the owner, lessee or licensee of the adjacent
property.” (excerpt from Technical Assistance Legal
Center Model Comprehensive Secondhand Smoke
Ordinance)

Publicity, Outreach and Education

If the City Council approves a ban on smoking in outdoor dining areas, staff
proposes the following methods of publicity and community outreach and education:

1. Mail a letter to all permittees of outdoor dining permits, businesses with
private outdoor dining areas, the Chamber of Commerce and the Downtown
Business Association, providing a copy of the adopted ordinance, and
instructions for posting a sign in the outdoor dining area.

2. Distribute a press release to area newspapers, Culver City Living, Sanitation

Bill inserts and the City’s website to inform the public of the new ordinance.

Provide a cable crawler to be run during official City meetings.

Create a downloadable smoking ban sign on the City’s website for business

owners.

& W

Reorganization and Update to Existing Smoking Requlations:

Smoke-free Parks Regulations

The existing regulations prohibiting smoking in all City parks are located in Chapter
9.10 of the CCMC. All other smoking regulations are located in Chapter 9.11 of the
CCMC. The proposed Ordinance will relocate the smoke-free parks regulations to
Chapter 9.11 for organizational purposes and ease of reference for the public.

Update Existing Smoking Regulations to be Consistent with State Law

Many of the existing smoking regulations as set forth in Chapter 9.11 are duplicative
of or in conflict with state law. State law preempts local governments in the area of
smoking regulations, except to the extent that such regulations are not in conflict
with or are stricter than state law. The proposed Ordinance updates the existing
regulations to be consistent with state law.
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FISCAL ANALYSIS:

There is no fiscal impact to the introduction of the proposed ordinance this evening.
If the ordinance were to be eventually adopted by the Council, the additional
regulations prohibiting smoking in sidewalk dining areas may require increased
enforcement activity by City staff, ,the Police Department and the City Attorney’s
Office. Additional staff time will be attributed to work by the City Manager’s office to
prepare and disseminate public information about the smoking ban. These costs
cannot be easily quantified. If compliance becomes an issue, staff will return to the
City Council with options on additional enforcement and public outreach to
encourage compliance with the smoking ban ordinance, along with associated
costs.

ATTACHMENTS:

1. Proposed Ordinance
2. Chapter 9.11

MOTIONS:
That the City Council:

1. Introduce an Ordinance amending Chapter 9.11 of the Culver City Municipal
Code relating to smoking requlations to 1) add new requlations prohibiting smoking
in_outdoor dining areas; 2) relocate existing requlations prohibiting smoking in City
parks from Subchapter 9.10.500, et seq. to Chapter 9.11; and 3) update existing
requlations contained in Chapter 9.11 to be consistent with state law;

OR

2. Provide further direction to staff.




